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EXECUTIVE SUMMARY

1. The Cooperation and Competition Panel (CCP) has examined the proposed merger of the
Portsmouth City Teaching PCT’s provider services arm (Portsmouth Community and Mental
Health Services) with Southampton City PCT’s provider arm (Southampton Community
Healthcare). Our advice to the Department of Health and South Central Strategic Health
Authority (SHA) is that the proposed merger is consistent with the Principles and Rules for
Cooperation and Competition (Principles and Rules).

2. Pursuant to the merger, Portsmouth Community and Mental Health Services will transfer from
Portsmouth PCT to Southampton PCT. Initially, the newly merged organisation will be an arms-
length provider organisation (APO). Southampton PCT will enter into a community services
agreement with Portsmouth PCT for the provision of community services by the merged entity.
Portsmouth PCT will retain full ownership and control over the premises currently used by
Portsmouth Community and Mental Health Services.

3. When considering a merger, the CCP assesses whether it may give rise to costs to patients or
taxpayers as a result of a loss of choice or competition and, where this is the case, whether these
costs are offset by benefits to patients or taxpayers arising from the merger.! In assessing the
possible costs to patients and taxpayers of this merger, we have examined the services to
patients currently provided by Portsmouth Community and Mental Health Services and
Southampton Community Healthcare and considered whether the merger, in reducing the
number of bidders for future contracts, would have a significant impact on patient choice or
competition.

4. Our advice and recommendations are based on our evaluation that the merger is unlikely to
impose any material costs on patients or taxpayers by reducing the scope for patient choice or
competition. This is on the basis that there are a large number of potential credible bidders for
community service contracts in Hampshire, and that in Portsmouth and Southampton the
merging parties do not currently compete and in our view would, absent the merger, have
represented only a weak competitive constraint upon one another. Furthermore we consider
that there are a large number of potential credible bidders for mental health service contracts in
Hampshire, Portsmouth and Southampton PCT areas. Therefore in our view the merger will not
have a material adverse effect on the extent of patient choice or competition for community or
mental health service contracts in the three PCTs.

PARTIES

5. Portsmouth City Teaching Primary Care Trust (Portsmouth PCT) is responsible for commissioning
health services for residents in and around Portsmouth city. It also provides community and
mental health services to around 600,000 people in Portsmouth, South East Hampshire and
neighbouring localities through its arm’s length provider organisation, Portsmouth Community
and Mental Health Services. In the financial year 2008/09, Portsmouth PCT’s net operating costs

! The term ‘cost’ is used in this report to refer to any detriment, whether financial or otherwise.
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were around £304 million. Of this, £242 million was attributed to the commissioning arm and
£61 million to the provider arm.? Four other providers have community or mental health service
contracts with Portsmouth PCT totalling £11 million between them.?

6. Southampton City Primary Care Trust (Southampton PCT) is responsible for commissioning
health services for approximately 257,000 residents in and around Southampton. It also provides
community services through its provider arm. In the financial year 2008-2009, Southampton
PCT’s net operating costs were around £363 million. Of this, £312 million was attributed to the
commissioning arm and £51 million to the provider arm.* Southampton PCT has three mental
health contracts with providers other than Southampton Community Healthcare; two small
services are provided by Portsmouth Community and Mental Health Services and Adult Mental
Health is provided by Hampshire Partnership NHS Foundation Trust.

TRANSACTION

7. In 2009 Portsmouth City PCT undertook a review of the future provision of provider services in
the PCT area.” This review took place in the context of the requirement for separation between
the commissioner and provider arms of PCTs.° The review considered a number of possible
models but ultimately concluded that the preferred option would be for Portsmouth Community
and Mental Health Services to merge with another organisation. The preferred option across the
range of potential merger parties was identified as the provider arm of Southampton City PCT.
Following the merger, the two provider arms will initially come under the management of
Southampton City PCT as an APO. We were told that it is intended that in the future the merged
organisation will achieve Community Foundation Trust status.

8. The merged entity will have a turnover of around £180 million, employ 4,200 staff and provide
health care services in Portsmouth, Southampton, the south of Hampshire and potentially
further afield. The terms of the transfer will be set out in a transfer agreement between
Portsmouth City PCT and Southampton City PCT. Services will be provided to the commissioning
arm of Portsmouth City PCT pursuant to the standard NHS contracts for community and mental
health services. The commissioning contracts are expected to be effective from 1 April 2010 for
a period of 3 years. Under the contract flexibility exists to change, for example, the range, scope
or specification of services that will be provided pursuant to it.” The NHS estate in Portsmouth
will be retained by Portsmouth PCT.

? Portsmouth City, Annual Report 2008/09.

® They are: Care UK, Hampshire Community Health Care, Portsmouth Hospitals NHS Trust and Hampshire Partnership Foundation Trust.

* Southampton City, Annual Report and Summary Financial Statements 2008/09.

® Portsmouth City, Transforming Community Services — Towards a new provider organisation and new patterns of care provision, Options
Analysis July 2009.

e Department of Health, Transforming Community Services: Enabling new patterns of service provision, January 2009.

” The NHS standard contract for community services 2010/11 contains mandatory terms (section 38) stating that the services provided
under the contract may be varied by following specified a variation procedure (Southampton Community Healthcare Schedule 4, Part 1). If
the parties cannot agree the service variation, then the contract may be terminated by giving three or six months notice, depending on the
circumstances (section 35).
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JURISDICTION

10.

11.

12.

13.

Following notification of the arrangements we decided that the transaction met our acceptance

criteria. Specifically:

i. the proposed transaction falls within the scope of Principles 9 and 10 of the Principles and
Rules;

ii. the CCP is the most appropriate body to consider the matter;

iii. the parties had made available sufficient relevant and applicable information on the case to
the CCP; and

iv. the relevant turnover threshold of £35 million is met.

As a result, we accepted the case on 5 January 2010, published a notice to this effect on our
website on that date and invited submissions by interested individuals and organisations.
Consistent with our draft interim merger guidelines we are required to complete our Phase 1
review by 2 March 2010.2

The Department of Health and South Central SHA will receive the CCP’s advice and
recommendations in relation to the transaction, which they will consider, and may require the
parties to implement any recommendations made by the CCP.

In considering this transaction as a merger, having regard to Principles 9 and 10, the CCP has not
considered whether the award of the commissioning contract complies with Principles 1 and 3
(which concern commissioning services from the best providers and transparent and non-
discriminatory commissioning and procurement) or with the PCT Procurement Guide.’
Procurement questions are for consideration by the CCP only on appeal from SHAs’ dispute
resolution processes pursuant to the CCP’s terms of reference.

Also consistent with our terms of reference, we have not considered the appropriateness of
Southampton City PCT as providers of services currently provided by Portsmouth Community
and Mental Health Services other than in terms of the impact of the arrangements on patient
choice and competition. Responsibility for this resides with Portsmouth City PCT. Ultimate
responsibility for the delivery of services following the merger also remains with Portsmouth City
PCT, the commissioners, and in relation to service quality, the commissioners and the Care
Quality Commission.

FRAMEWORK FOR MERGER ASSESSMENT

14.

The framework that we use to assess mergers between healthcare providers is set out in the
Principles and Rules and our draft interim merger guidelines. The relevant provision of the
Principles and Rules is Principle 9, which states: “Mergers, acquisitions, de-mergers and joint
ventures are acceptable and permissible
interests and there remains sufficient choice and competition to ensure high quality standards of
care and value for money.”

& The CCP’s draft interim merger guidelines are available at www.ccpanel.org.uk.
° Department of Health, PCT Procurement Guide for Health and Services, May 2008.
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15.

16.

Our draft interim merger guidelines set out a cost-benefit framework for the assessment of
mergers under this Principle.® That is, where a merger may give rise to detriments (or costs) to
patients or taxpayers as a result of a loss of choice or competition, then these will be weighed up
against any benefits to patients or taxpayers that may arise from the merger. From this analysis
the CCP will determine whether the proposed transaction is likely to result in an adverse effect
or a net benefit to patients and taxpayers."*

Consistent with this framework, this report provides an assessment of the detriment to patients
and/or taxpayers that may arise from the proposed merger. We have not considered it
necessary to assess the benefits to patients and/or taxpayers that may arise from the proposed
merger, as we have not identified any material detriment.

DEVELOPMENT OF CHOICE AND COMPETITION IN COMMUNITY SERVICES

17.

18.

19.

The following paragraphs set out the broader context in which the proposed mergers are taking
place in terms of the development of choice and competition in community services. This is
important as our assessment needs to consider the impact of the merger on both patient choice
and competition currently, and the capacity for choice and competition to develop in the future.

The Department of Health has said in relation to the development of choice and competition in
community services that there would now be a “stronger focus on extending patient choice in ...
community care”, and that “patient choice should extend to a wide range of community-based
services” as a means of helping to drive continuous quality improvement.'? There are, of course,
many other components of the Department of Health’s vision for the provision of community
care that go beyond patient choice and competition (for example, listening and responding to
patients and local communities, ensuring that services fit together and promoting healthy lives).
However, as our analysis of these mergers requires us to consider its impact on patient choice
and competition, it is on these aspects that we have focused as they provide the context for our
assessment of the mergers’ impact.

The Department of Health, in 2009, set out how its vision for the provision of community care

will be realised.”® The guiding principles set out in relation to patient choice and competition

provide that:

e “Proposals [for future organisational options for community services] must enable patient
choice and personalisation”; and

e “PCTs should also encourage — where necessary — entry by other appropriate potential
providers”.

1% A merger might give rise to costs to patients and taxpayers if it diminishes patient and commissioner choice and competition. As set out
in the Framework for Managing Choice and Competition, published by the Department of Health on 16 May 2008, patient choice and
competition in the NHS can be expected to improve quality and safety in service provision, improve health and well-being, improve
standards and reduce inequalities in access and outcomes, lead to better informed patients, generate greater confidence in the NHS, and
provide better value for money.

" Where the CCP finds that there are no costs to patients or taxpayers arising from a merger, it will not necessarily critically evaluate
patient or taxpayer benefits ascribed to the merger by the merger parties.

2 NHS Next Stage Review, Our vision for primary and community care, July 2008, pp 27 and 28.

 Transforming Community Services, Enabling new patterns of provision, January 2009, pp 19 and 20.
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20.

21.

In preparing commissioning strategies for community services, PCTs are required to “set out an
indication of which services may be subject to seeking any willing PCT-accredited provider

71 PCTs are required to

(AWPP) status or competitive tendering, and over what timescale.
engage in a planning process to deliver these objectives. Furthermore, PCTs are advised that in
“drawing up their supply-side strategy [they] will have to balance the need to sustain viable,
high-quality suppliers, whilst promoting choice and innovation through encouraging new
entrants. In particular, the PCT will need to be clear about any shifts towards vertical or
horizontal integration which result in a reduction in competition or choice. The development of
existing provider organisations should not in the medium term concentrate the provision of
services in a more limited number of organisations.”™

Two recent publications by the Department of Health, namely The NHS Operating Framework
for 2010/11 and NHS 2010-2015: from good to great, both published in December 2009, further
develop this policy placing an emphasis on integrating care pathways and integrating community
services with existing NHS hospital providers and mental health trusts or primary care
organisations such as practice-based commissioning consortia. Further guidance was published
by the Department of Health on 5 February 2010, namely Transforming Community Services:
The assurance and approvals process for PCT-provided community services.*®

DEVELOPMENT OF PATIENT CHOICE AND COMPETITION IN COMMUNITY
HEALTH SERVICES IN PORTSMOUTH AND SOUTHAMPTON

22.

23.

The two commissioners most likely to be affected by the merger and therefore most relevant to
our review of services provided by Portsmouth Community and Mental Health Services and
Southampton Community Healthcare are Southampton PCT and Portsmouth PCT. These are the
PCTs that commission the vast majority of the services provided by the two provider arms.
However, Hampshire PCT, which is adjacent to both Portsmouth PCT and Southampton PCT, also
commissions around £32 million of annual services from the provider arms of Portsmouth and
Southampton. This suggests that the merger could also impact upon patients in the Hampshire
PCT area. Our analysis therefore focuses on all three PCTs.

Portsmouth PCT has tendered six community service contracts in the last three years: an obesity
service; a GP led health centre; dental services; Chlamydia screening; smoking cessation
services; and health trainers. Portsmouth PCT has told us that they are currently going through a
process of reviewing most services. From this process, a number of services are being earmarked
for market testing immediately or in the next two or three years. These could include out-of-

" The AWPP model is a variant of the basic any willing provider (AWP) model which is described in the PCT Procurement Guide
(Department of Health, May 2008). It retains the core features of the AWP model, namely open access for providers of defined services
who: are registered with the Care Quality Commission to provide the defined service; agree to comply with appropriate standard NHS
contract terms; are paid at the national tariff or some other agreed local common rate for the services; and who get no guarantee of
activity volumes. In addition, the relevant PCT is able to set service specific accreditation requirements, such as service standards or access
requirements.

> Community Services, Enabling new patterns of provision, published in January 2009, pp 28 and 30.

' This is published at www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_112147.
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24,

25.

26.

hours GP provision, alcohol services, a walk-in centre, dental practices, dementia care, inpatient
mental health and community mental health and specialist learning disability services. *’

Southampton PCT has staged one competitive tender for community health services in the last
three years, for improving access to psychological therapies. There were three shortlisted
bidders for this tender. It was won by Dorset Healthcare NHS Foundation Trust. The other
bidders were a nearby mental health trust and a third sector organisation. Portsmouth
Community and Mental Health Service withdrew from the tender.

As stated in its Commissioning Strategy 2009-14, Southampton PCT intends to review 75% of
commissioning expenditure in the next three years. As of the time of this report, two further
services are being competitively tendered: a community ear, nose and throat service and an
adult obesity service. In each case the tender has been opened and is currently being appraised.
Furthermore, a number of services have been earmarked for potential market testing, including
gynaecology, end of life care and diagnostics.

Hampshire PCT is the largest PCT authority in terms of population (1.25m) in the country.
Hampshire PCT was created in 2006 by the merger of seven individual PCTs.*® As a result of this,
Southampton and Portsmouth’s provider arms, which have historically provided services for
New Forest PCT and Eastleigh and Test Valley South PCT (Southampton), and Fareham and
Gosport PCT and East Hampshire PCT (Portsmouth), still provide a number of community health
services in these areas.

7 Transforming Community Services — Enabling New Patterns of Provision, Commissioning and Market Intentions, Case for Change, NHS
Portsmouth, November 2009

'8 Mid Hampshire PCT, Eastleigh and Test Valley South PCT, New Forest PCT, Fareham and Gosport PCT, East Hampshire PCT, Blackwater
Valley and Hart PCT, North Hampshire PCT.
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ASSESSMENT OF MERGER COSTS

27. To assess the likely effect of the merger on patients and taxpayers as a result of any loss of
choice or competition arising from this merger (the costs of the merger) this section assesses:

e the extent of patient choice or competition in the supply of community or mental health
services in Portsmouth, Southampton and Hampshire prior to and in the absence of the
merger; and

e the extent of any loss of patient choice or competition in the supply of community or mental
health services in Portsmouth, Southampton and Hampshire as a result of the merger
between Portsmouth Community and Mental Health Service and Southampton Community
Healthcare."

28. Appendix 1 identifies the services and geographic area (the market or markets) in which the
merging parties compete (market definition). The relevant product market for analysing this

' The effect of the loss of a potential competitor, as a result of it merging with a potential competitor, is measured not only by how many
other potential competitors remain, but by their relative credibility as bidders in relation to the merging parties.
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29.

30.

31.

32.

merger could be individual community or mental health service lines or two separate markets;
the first including community health services as a whole; the second including mental health
services as a whole. As our assessment of the effects of this merger would not vary with our
findings on market definition, we do not consider it necessary to make a definitive finding as to
the market that is most appropriate for analysing the effects of the merger. For the purpose of
explaining our competitive assessment we refer to the markets for, firstly, community and
secondly, mental health services in each of Portsmouth, Southampton and Hampshire PCTs as
the markets affected by this merger.

The proposed merger could reduce competition in community or mental health by:

e removing a potential bidder/entrant in the supply of these services; or

e removing an actual provider of these services, thereby reducing patient choice (under an
AWPP model of service provision).

At the present time the predominant mode of choice and competition in community and mental
services in Portsmouth, Southampton and Hampshire is competitive tendering, which relies on
commissioner choice and competition for the market. The AWPP model, which would introduce
patient choice and competition in the market, has not been widely used to date.” As a result, in
evaluating the impact of the merger we have focused on the effect of the merger on
commissioner choice.

When assessing the competitive impact of a merger, we consider its impact compared with the
situation likely to arise if the merger did not take place (known as the ‘counterfactual’). We are
aware that integration with an acute, mental health or community-based provider are the
organisational forms most likely to be approved by SHAs as the future organisational form of PCT
directly-provided community services. However, for the purposes of our competitive
assessment, we assume that there would be no merger (ie the counterfactual is an independent
community provider) or there would be a merger with an alternative provider that would not
raise any concerns in relation to patient choice and competition.

To assess the effect of the proposed merger on competition we examined the extent of

competition in community and mental health services prior to and absent the merger, we:

e identified similar services provided by Portsmouth Community and Mental Health Services
and Southampton Community Healthcare;

e reviewed evidence of competition in community and mental health services in Portsmouth,
Southampton and Hampshire;

e reviewed the future bidding intentions of third parties and the strength of these third parties
as competitors.

* southampton PCT told us it considers AWPP to be less effective than full competitive tendering in delivering the strategic change that
the commissioner requires as there is less commissioner control over the outcome. We note that the AWPP model will increase patients’
ability to choose provider. In doing so it may be expected to compel providers to become more sensitive to the demands of patients and
create a stronger competition (without delays in switching provider) which may drive faster and more substantial improvements in quality
of treatment than could be expected to occur under a competitive tender process. Nevertheless we also note that AWPP may not be cost
effective where there is insufficient volume exists for multiple providers to offer a given service.
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SIMILAR SERVICES PROVIDED BY PORTSMOUTH COMMUNITY AND MENTAL HEALTH SERVICES
AND SOUTHAMPTON COMMUNITY HEALTHCARE

33.

34.

35.

Where two providers each provide similar services, we expect that it would be possible for those
two providers to compete in tenders for those services, particularly if located in close proximity
to where tendered services are to be provided. Where the merging parties both provide a
number of similar services, there is a possibility that the merger will result in a loss of
competition for services being tendered, depending on the number of other potential providers.

Portsmouth Community and Mental Health Services and Southampton Community Healthcare
are the largest providers of community health services in both of their respective areas. The
parties identified a wide range of similar services which they each provide, for example
contraception and sexual health services and GP out-of-hours services. Portsmouth Community
and Mental Health Services also provides a full range of mental health services while
Southampton Community Healthcare provides child and adolescent mental health services
(CAMHSs). Both parties also provide services to their surrounding regions (in the case of
Southampton this is South Western Hampshire,* in the case of Portsmouth this is South Eastern
Hampshire).”? There is therefore a substantial number of similar services that each party
provides (though currently in different geographic areas). We estimate that this overlap
accounts for approximately 52% of turnover at Portsmouth Community and Mental Health
Services and 66% at Southampton Community Healthcare.”

Southampton Community Healthcare told us that were they not to merge, they would expect to
compete with Portsmouth Community and Mental Health Services in Portsmouth, Southampton
and Hampshire PCTs. Portsmouth Community and Mental Health Services told us that in the
absence of the merger it would expect to collaborate with Southampton on joint bids in future.

EVIDENCE OF COMPETITION IN COMMUNITY HEALTH SERVICES IN PORTSMOUTH, SOUTHAMPTON
AND HAMPSHIRE

36.

37.

Recently completed competitive tendering gives an indication of the competitive landscape in
the PCT areas. In previous reports, the CCP has noted that community and mental health
providers tend to bid for community and mental health services in ‘home’ or adjacent PCT areas.
This is again the case in Portsmouth, Southampton and Hampshire.

Since 2006, when services have been tendered, a range of providers have bid. These bidders

have come from a range of sectors and include both local and national organisations. For

example, we note that:

e An acute NHS Foundation Trust’s [" ] bid for a contract to supply a community obesity
service in Southampton, which demonstrates the interest of an acute provider in aligning
community health services with their core services;

' Formerly New Forest PCT and Eastleigh and Test Valley South PCT
* Formerly East Hampshire PCT and Fareham and Gosport PCT
* Appendix 2.
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e Catch 22’s winning bid for a substance misuse service in shows a social enterprise winning a
bid (against Portsmouth Community and Mental Health Services) to provide a service in
Hampshire; and

e Care UK, winning a tender for Diabetic retinopathy screening is an example of a nationally-
operating private healthcare provider winning a community service contract in a PCT area
where it has existing infrastructure, in this case an independent treatment centre;

e Hampshire Community Health Care has bid in Hampshire, Portsmouth and Southampton. It
also has contracts to provide services for Portsmouth PCT. The vast majority of bids have
been successful.

e A local mental health provider [* ], has bid for contracts in both Southampton PCT and
Hampshire PCT.

e Hampshire Partnership FT has bid for, and provides, contracts for Southampton PCT and
Hampshire PCT.

e Portsmouth Community and Mental Health Services has previously bid in Southampton but
later withdrew the bid. Southampton Community Healthcare did not enter this bid.

38. Portsmouth PCT told us that it currently purchases a range of services for Portsmouth residents
from a variety of other providers. We would expect that the following providers would therefore
be particularly strong bidders in future tenders of these and other community and mental health
services:

e Portsmouth Hospitals NHS Trust provides seven services including community TB nursing,
community stroke rehabilitation, and elderly day-care;**

e Hampshire Community Health Care provides eight services including occupational therapy,
physiotherapy and health visiting. **

e Care UK operates a minor injuries walk-in centre, a GP led health centre and provides
diabetic retinopathy

e Hampshire Partnership NHS Foundation Trust provides learning disabilities respite care.

e Southampton PCT currently purchases nearly all of its services from Southampton
Community Healthcare via a single block contract. However, Portsmouth Community and
Mental Health Care currently provides two mental health services and Hampshire
Partnership provides adult mental health for Southampton PCT.

e We next look at whether there is a sufficient number of providers in the area to mitigate any
adverse impact on patients and taxpayers that might arise from the loss of a strong
competitor in the area.

FUTURE BIDDING INTENTIONS OF THIRD PARTIES

39. We considered whether the transaction would lead to the loss of an important (or close)
competitor such that there might be an adverse impact on quality or competition. In the context
of competitively tendered services, a merger may adversely affect patients and/or taxpayers if
the merging parties would often be two of the most effective competitors bidding in a
competitive tender and if the alternatives would be significantly less preferred than the merging

* Contract value of £"
* Contract value of £
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40.

41.

42.

43,

parties.”® We therefore considered the alternative providers that could be expected to bid for
contracts commissioned by Portsmouth, Southampton and Hampshire PCTs in future.

The parties told us that they faced a range of different competitors in each service that they
currently provide. These included the two local acute trusts; a range of nearby mental health
providers, Hampshire Community Health Care and the local councils. They also identified
particular services in which independent and third sector providers were likely bidders.

To assess the potential for other providers to bid for services in the area in the future, we
contacted a variety of providers in the South of England to ascertain their future bidding
intentions. Providers in the Portsmouth, Southampton and Hampshire area fell into three broad
categories:

e Large NHS community provider organisations. These have experience of providing a full
range of community health services in their “home” PCT areas. As well as Portsmouth
Community and Mental Health Services and Southampton Community Healthcare, there are
provider organisations in nearby PCT areas which include: Hampshire PCT; Dorset PCT; Isle of
Wight PCT; Wiltshire PCT; South Downs Health (in West Sussex PCT); Bournemouth and
Poole PCT; Surrey PCT and Berkshire PCT.

e Other NHS organisations. These are acute or mental health providers that may have less
experience of providing community based services. Some of these providers are willing to
bid only for certain services which suit their existing portfolio. These include: Portsmouth
Hospitals NHS Trust; Southampton University NHS Foundation Trust; Winchester and
Eastleigh NHS Foundation Trust; Hampshire Partnership NHS Foundation Trust; Christchurch
and Bournemouth Hospitals NHS Foundation Trust; Brighton and Sussex University NHS
Foundation Trust; Western Sussex Hospitals NHS Trust; Sussex Partnership NHS Foundation
Trust; Dorset Healthcare NHS Foundation Trust; Berkshire Healthcare NHS Foundation Trust;
and, Surrey and Borders Partnership NHS Foundation Trust.

¢ Independent providers. These might be small and local, such as Portsmouth Health who are
already active in the area. They also include large, national providers who are interested in
bidding for a full range of services that are tendered in the area (eg " which already
provides a number of different services in the area).

In Hampshire, in addition to the merging parties, twelve other large NHS organisations told us
they intended to bid for a range of community services [* ]. These included provider arms as
well as acute and mental health trusts. Six NHS organisations told us they intend to bid for
community services in Portsmouth, similarly in Southampton six NHS organisations told us they
intend to bid for community service contracts that are tendered in future [* ].

Hampshire PCT told us that they are in favour of the merger. Their primary reason for doing so is
that they believe the newly merged organisation ‘will be able to drive quality, improvement,
productivity and work on ill health prevention much more effectively than operating separately’.
They also believe that effects on market and competition ‘is of limited concern to NHS

* Where it is difficult for other providers to enter or reposition their services to compete more effectively with the merged parties then it
is also likely that a merger will adversely affect patients and/or taxpayers.
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45.

46.

Hampshire as there is and will remain a significant opportunity for both existing and new market
entrants when services are reviewed and tendered of the Hampshire population’.

Two social enterprises and one independent provider [" ] also told us they would intend to bid
for a range of services in all three PCTs. The services they would bid for are in some cases more
limited than the large NHS organisations and are likely to reflect existing strengths in their
businesses. This is a group of providers that we would expect to expand in number in future
years, as more local services are brought to competitive tender.

We found that Hampshire Partnership NHS Foundation Trust, Dorset Healthcare NHS Foundation
Trust and Portsmouth Community and Mental Health Services were the most active bidders for
mental health contracts in the area. We have not received responses from four other large
mental health providers in the area [* ]. However given their experience of providing specialist
mental health services, the location of the existing services, and the views of third parties we
expect that at least two of these will become strong competitors for specialist mental health
tenders. While Southampton Community Healthcare provides children’s and adolescent mental
health services (CAMHs), Southampton City PCT contracts all its other specialised mental health
services to Hampshire Partnership NHS Foundation Trust. Furthermore Southampton
Community Healthcare has not bid for any of the mental health tenders in Southampton PCT in
recent years. Thus we do not expect Southampton Community Healthcare to pose a strong
competitive constraint in specialist mental health tenders that arise outside of Southampton City
PCT.

We also considered which bidders were likely to be able to offer the strongest bids for
community service contracts in Portsmouth, Southampton and Hampshire. On the basis of
participation and success in previous tenders (and the stated priorities of providers in future
bidding) we considered it likely that the strongest bidders would be those based in, or adjoining,
the PCT that operated the tender. The merging parties are not in adjoining PCTs. Therefore we
considered that absent the merger they were likely to bid against one another, but neither was
likely to be the strongest bidder in the opposing territory (ie Southampton Community
Healthcare in Portsmouth PCT and Portsmouth Community and Mental Health Services in
Southampton PCT). In contrast however both Southampton Community Healthcare and
Portsmouth Community and Mental Health Services would both be likely to be amongst the
strong bidders in Southern Hampshire. Other strong bidders for community service contracts in
the absence of the merger were expected to be:
e In Southern Hampshire, we identified eight PCT provider arms [" ], one mental health NHS
trust (" ) and four acute NHS foundation trusts [" ].
e In Portsmouth, we identified three PCT provider arms [" ], one mental health NHS
foundation trust [* ] and two acute NHS foundation trusts [* ].
e In Southampton, we identified three PCT provider arms [" ], one mental health NHS
foundation trust [* ] and two acute NHS foundation trusts [* ].

14| Page



CONCLUSION

47.

48.

49.

50.

51.

52.

On the basis of their previous bidding, their stated intentions and the range of similar services
provided, it is our view that in the absence of the proposed merger, Portsmouth Community and
Mental Health Services and Southampton Community Healthcare would have become
competitors to one another in the future. As the merger is removing one potential service
provider in the area, there is potential for an adverse effect on competition to arise in the event
there is an absence of alternative potential providers.

Based on current service provision, bidding history and future bidding intentions, we consider
that in Portsmouth PCT, absent the merger, there are stronger potential bidders than
Southampton Community Healthcare. The situation is mirrored in Southampton PCT, where
there are stronger potential bidders than Portsmouth Community and Mental Health Services.
Thus, while the merger will remove a competitor from Portsmouth or Southampton PCTs’
competitive tenders, the bidder that is removed is not amongst the strongest bidders. The
evidence we have considered in relation to community services indicates that there are a
number of alternative provider organisations located within or adjacent to Portsmouth and
Southampton PCTs.

In Hampshire the evidence suggest there are a number of NHS organisations that intend to bid
for competitively tendered community services in Hampshire. Given the size of Hampshire PCT
(the largest in the country) some will be stronger bidders in certain regions of the PCT than
others and the evidence suggests that both merging parties would have been likely to be strong
bidders in this area. Nevertheless despite this loss of a strong competitor we found that there
were a range of NHS organisations that we expect to provide strong bids in tenders of services in
southern Hampshire.

There are also a number of independent and third sector organisations that could provide
services under a patient choice model, or bid for certain individual community services contracts
that might be tendered by Portsmouth, Southampton or Hampshire PCTs.

In relation to mental health services we have identified four strong bidders who, in addition to
Portsmouth Community and Mental Health, we expect will provide a strong competitive
constraint in tenders of specialist mental health services that arise in Portsmouth, Southampton
or Hampshire in future. Given this ongoing constraint and the limited experience of
Southampton Community Healthcare in providing a range of specialist mental health services we
do not expect the merger to significantly reduce the options available to commissioners in
future.

We therefore conclude, on balance, that this proposed merger is unlikely to have a material
adverse effect on patients or taxpayers.

ADVICE AND RECOMMENDATIONS

53.

We find that the proposed merger between Portsmouth Community and Mental Health Services
and Southampton Community Healthcare will not have a material adverse effect on patient
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54.

55.

56.

57.

choice and competition in community services in the areas of Portsmouth PCT, Southampton
PCT and Hampshire PCT in the future. This is based on the large number of potential credible
bidders for community service contracts in Hampshire, and the fact that in Portsmouth and
Southampton the merging parties do not currently compete and in our view would in future
(absent the merger) have represented only a weak competitive constraint upon one another.

We also found that the proposed merger between Portsmouth Community and Mental Health
Services and Southampton Community Healthcare will not have a material adverse effect on the
extent of patient choice and competition in mental health services in the areas of Portsmouth
PCT, Southampton PCT and Hampshire PCT on the basis that there are a large number of
credible bidders for mental health contracts in all three areas.

As we have not identified any significant costs to patients and taxpayers of the proposed
merger, it has not been necessary for us to consider any benefits to patients and taxpayers that
could be expected to accrue as a result of the merger.

Based on our analysis, we consider that the proposed merger is consistent with the Principles
and Rules and recommend that it be allowed to proceed. However, we note that we might not
come to the same conclusion in respect of similar proposed mergers in the future. This is
because as further consolidations take place, the competitive landscape is likely to change. Each
proposed merger will be assessed having regard to the competitive landscape which exists at the
relevant time.

It is noted that the analysis, advice and recommendations set out in this report have been given
by the CCP on the basis of information it has received to date. Should there be any change in
respect of any of the matters referred to in this report, including but not limited to the terms of
the proposed merger and the commissioning strategies of Portsmouth PCT and Southampton
PCT, we expect the parties to re-refer the matter to us for further consideration.

11 February 2010

16| Page



Appendix 1

MARKET DEFINITION

1. The most helpful way in which to assess the effect that a merger has on competition is by first
identifying (or defining) the markets in which competition between the merging parties takes
place. There are two dimensions to any market: a product dimension and a geographic
dimension. The following paragraphs discuss the products (or, more specifically, services in this
case)' and the geographic area in which competition between Portsmouth Community and
Mental Health Services and Southampton Community Healthcare takes place.

2. A number of approaches have been employed by economists to define markets in which the
effects of a transaction or behaviour can be assessed. In line with international best practice,
and consistent with our draft interim guidelines, the CCP uses the so-called ‘hypothetical
monopolist’ test wherever feasible, as the basis for identifying and defining the markets affected
by a merger. The purpose of this test is to help identify a market, being a service or group of
services and a geographical area in which they are supplied and where providers of those
services compete with one another. It is within this market that the effects of a merger can be
assessed.

3. Under the hypothetical monopolist test, consideration is given to the extent to which consumers
(in this case, patients or taxpayers) would respond if a hypothetical single provider of a service
(or group of services) were to offer a poorer quality (or higher priced)® service (see paragraph
4.23 of the CCP’s draft merger guidelines). Patients or commissioners may respond to lower
quality (or higher prices in the case of commissioners) by using or commissioning a smaller
volume of the service in question and they may use or commission other services or the same
services from a provider in a different geographic area. When defining the product market,
consideration is given to the other services patients and commissioners might use and when
defining the geographic market, consideration is given to the other geographic areas where
patients and commissioners might access services.

4. Healthcare markets are different from other markets as a result of the role played by both
patients and commissioners, and we need to consider the responses of both when thinking
about alternative service providers for the purposes of identifying a market affected by a
merger. The capacity of patients or commissioners to access alternative service providers will be
affected by whether, for example, the any willing provider model or competitive tendering is
being used to supply services to patients.

5. In any merger, the services or geographic areas that are included in the market(s) identified as
being affected by the merger can have a material bearing on the assessment of the extent to
which choice and competition are affected by the merger. However, in other cases, particularly
those which do not raise concerns it may have no bearing at all. That is, the CCP would reach the
same conclusion that a merger did not give rise to a material adverse effect on patients or
taxpayers regardless of how it defined the markets affected by the merger. In these latter cases,

! We use the terms ‘product’ and ‘service’ interchangeably in this document.
% Most services in the NHS are subject to fixed prices in the form of a tariff. In community services, however, there is no fixed tariff for
services, the cost of which (or price) is the subject of negotiation with the PCT.
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Appendix 1

it will not usually be necessary for the CCP to reach a definitive conclusion on market definition,
and in consequence, the CCP may choose not to do so in these cases.

PRODUCT MARKET

6.

The services supplied by Portsmouth Community and Mental Health Services and Southampton

Community Healthcare are set out Appendix 2. In principle, the relevant product market(s) for

our analysis might be:

e separate product markets for each service;

e aproduct market for a set of services;

e a product market for all community services and a separate market for all mental health
services; or

e a product market that includes community services, mental health services and other health
services such as acute services and/or primary care services.

In this case, we believe that the effects of the merger would be the same regardless of whether
the relevant product market that is identified for the purpose of assessing competition is defined
as separate product markets for the supply of individual services, or a single market for the
supply of all community services (and a single market for the supply of all mental health
services). That is primarily due to the number of community and mental health service providers
in the area capable of providing the services that are currently provided by Portsmouth
Community and Mental Health Services and Southampton Community Healthcare either as a
whole or individually.

We considered the extent to which service providers (eg community service providers) face
competition from care provided in other settings (eg in a hospital) and, as a result, whether
these services should also be included in the same market for the purpose of assessing the effect
on patient choice and competition arising from the merger. In relation to mental health services,
we note that some of these services are provided in the community whilst others are provided in
hospital. Therefore, since there is not a unified mental health setting, we refer to either a
community or a hospital setting in which mental health services are provided.

To consider the appropriate market definition for community services we used the framework of
the hypothetical monopolist test. We focused on how patients might respond to changes in
service quality from a position where only one service provider was available to them.® The
product component of each service can be thought of as consisting of two elements: the
treatment that is provided (eg a dental treatment or a physiotherapy treatment) and the setting
for that treatment (eg at home or at a community health facility or at a hospital). If there is only
one service provider available to a patient, then a patient, if dissatisfied with this service could,
in principle, access the same treatment in an alternative setting (eg in a hospital setting) if this

® The PCT as commissioner could respond to a small but significant change in quality by changing provider. However, this would require
them to facilitate entry of a new provider. We consider this to be more consistent with entry. The need for a PCT to contract with a new
service provider for that service provider to be in a position to offer services to patients also means that we do not consider supply-side
substitution (ie providers of care in non-community settings responding to a small but significant deterioration in quality by relatively
quickly starting to offer community services in a community setting) to be possible at this stage.
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was available.4 If a sufficient number of patients were to do so in response to a small but
significant reduction in service quality by the hypothetical sole provider, then the alternative
service should be included in the same product market as the service(s) in question.5

10. For a number of reasons, including the inconvenience to patients of accessing treatments in an
alternative setting, we think that it is unlikely that patients would significantly reduce the use of
community services provided in a community setting in response to a small but significant
reduction in the quality.6 Commissioners will also be unlikely to fund the provision of the same
service in both a community and hospital setting since the provision in an acute setting would be
more expensive and would run counter to the Department of Health policy of moving healthcare
into settings closer to the home. On that basis, we think it unlikely that the product market for
individual community services or community services as a whole includes, for example, the same
or substitute services provided in a hospital setting.

11. In the case of mental health services the specialist nature of the services provided mean that
neither patients nor commissioners will be able to significantly reduce the use of mental services
provided in a community setting in response to a small but significant reduction in the quality
provided. We expect that the services will be provided in the most appropriate setting and that
commissioners will be unlikely to fund the provision of the same service in both a community
and hospital setting since the provision in a hospital setting would be more expensive and would
run counter to the Department of Health policy of moving healthcare into settings closer to the
home.

12. Given these considerations, we believe the relevant product markets for competitive analysis of
community services are the supply of individual services or a single market for the supply of all
community services, and a separate single market for the supply of all mental health services. At
this stage we consider it unlikely that the relevant product markets also includes other
healthcare services, such as acute services.

GEOGRAPHIC MARKET

13. The second dimension to a market is its geography. That is the area over which suppliers
compete for patients. Candidate geographic markets for analysing this merger might, for
example, be:

v. the individual PCT areas in which the parties currently provide services (e.g. separate
markets for the Southampton PCT, Portsmouth PCT and Hampshire PCT areas) ;

vi. the individual PCT area and some or all adjacent PCT areas; or

vii. wider than the individual PCT area and all adjacent PCT areas.

14. For services provided by Portsmouth Community Health and Mental Health Services and
Southampton Community Healthcare, residents do not currently have the opportunity to choose
alternative providers outside of their PCT area. This is because it is their residential location that

* For simplicity this assumes that patients would not stop treatment altogether if they were dissatisfied with the quality of service in a
particular setting.

® This, in essence, is the ‘hypothetical monopolist’ test.

® This assumes that the range of existing service provision remains and that provision in a community setting is not closed.
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determines where they are eligible to access NHS-funded community services. As a result, if
there were to be a reduction in service quality from their service provider, patients could not
choose another provider from outside the individual PCT area.

This would only change if commissioning arms of Portsmouth PCT, Southampton PCT or
Hampshire PCT were to jointly commission community or mental health services with other
PCTs, and thus enable patients within to access services from elsewhere, or if they were to
introduce an AWPP model of provision for some services. As a result, the relevant geographic
market for assessing the impact of the merger is the three individual PCT areas of Portsmouth
PCT, Southampton PCT and Hampshire PCT.

FINDINGS ON MARKET DEFINITION

16.

17.

In summary, the relevant product market for analysing this merger may be individual community
services or a single market for the supply of all community services, and a separate single market
for the supply of all mental health services. The relevant geographic markets for analysing the
effects of this merger are the areas of Portsmouth PCT, Southampton PCT and Hampshire PCT.

As our assessment of the effect of this merger would not vary with our findings on market
definition, we do not consider it necessary to identify precisely the market that is most
appropriate for analysing the effects of the merger. However, for the purposes of explaining our
competitive assessment we refer to the markets for firstly community and secondly mental
health services in Portsmouth PCT, Southampton PCT and Hampshire PCT as the markets
affected by this merger.
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SERVICE PROVIDED BY PORTSMOUTH AND SOUTHAMPTON PROVIDER ARMS

ServicesName

Adult Mental Health

Neurological Inpatient Rehabilitation Units
(Hamble/Snowden)

Eating Disorder Service

Chronic Fatigue Service
Psychology/Psychological Therapies
Older Persons Mental Health Services
Learning Disabilities

Audiology and New Born Hearing

Child and Adolescent Mental Health
Community Paediatric Medical Services
Community Children Nursing Service
Children with LD Units (Westwood House, Jigsaw
and Wordsworth)

Child Health Information System
Haemoglobinopathy

Safeguarding Children

Health Visitors

School Nurses

Eneurisis and encopresis

Contraception and Sexual Health Services
GUM and HIV

Inscape

Sexual Assault and referral Centre

GP Out of Hours

Dental Services

Endoscopy

John Pounds Medical centre

Paulsgrove and Wymering Health Living Centre
Offender Health (HMP Kingston, HMP Winchester,
IRC Haslar)

Homeless Healthcare

Patient Contact centre (Choose and Book)
Walk-in-Centre

Health Promotion

Stop Smoking

Community Equipment Service (inc. Wheelchair
services in So'ton)

Service Value £

Portsmouth
Community &
Mental Health

Services (PCMHS

%age

Service Value £

Southampton
Community
Healthcare

(SChi

%age

% %SCH
PCMHS also
also provided
provided by

by SCH PCMHS
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ServicesName

Community/District Nursing (inc. Community
Matrons, continence and stoma)

Safeguarding Adults

Specialist Palliative Care

Continuing Care/End of Life Care (Jubilee House)
Intermediate Care and Rapid Response
Inpatient Rehabilitation Units (Rembrandt and
Royal South Hants Hospital)

Stroke rehabilitation Unit (Tannersbrook)
Occupational Therapy (adults)

Occupational Therapy (paediatrics)
Physiotherapy (Adults) - inc MSK, COPD and neuro
Rehab

Physiotherapy (Paediatrics)
Speech and Language Therapy
Podiatry

Cardiac Nurses (inc rehabilitation)
GPSlIs - ENT and Dermatology
Diabetes

Tuberculosis

Substance Misuse Services

Total

Total Income

Source: CCP Analysis

Service Value £

Portsmouth
Community &
Mental Health

Services (PCMHS

%age

Service Value £

Southampton
Community
Healthcare

(SChi

%age

Appendix 2

% %SCH
PCMHS also
also provided
provided by

by SCH PCMHS
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