29 Bressenden Place
London
SW1E 5DD

Mr. Andrew Taylor

Chief Executive

NHS Cooperation and Competition Panel
1 Horseguards

London

SW1A 2HQ

Dear Andrew,
Formal Complaint against NHS Great Yarmouth and WaveneyPCT

The NHSPartnes Network (NHSPN) is a membership organisation representing

independent sector healthcare providers of patient services to the NHS. Our members
include both Anot for profito and fully col
diagnostic, primary and commity healthcare. The ability of our members to secure

investment funds and to operate successfully in the NHS market is crucially

dependent on there being a fair playing field and adiscriminatory approach in the

management by NHS commissioners of th@tal markets and in the way in which

tendering and commissioning decisions are made.

Acting on behalf both of NHS Partners Network members who are directly affected

bythiscase and on behalf of the Networkds wider
raises systermwide issues of great importance for the development of fair competition

and choice in the NHS, | am writing to ask the CCP to investigate and rule on whether

the attached lettdAnnex A)from NHSGreat Yarmoth and Waveney constitutes a

breat of the Principles and Rules for Cooperation and Competition in the NHS.

The letter is a public document that has now been sent to providers who were
involved at earlier, preliminary stages gb@curemenprocess for the transfer of
Community Service. The NHSPN invites the CCP to rgleecificallyon the

conformity of the arrangements with the Principles and Rules in relation to conduct.

The essential elements of the timetable are as follows:

- 1April2000cAnnouncement of telereatYarmolwhr andi ngo
provider service functions and their rej
thus moving towards a clearer separation of commissioner and provider.

- 5 October2009 Information Dayrelating to future procurement of Great
Yarmouth communyt servicesppen to providers of all types

- 24 NovembeR009 Issuing of the attached letter restricting the process to
NHS fipreferred providerso apparently on
Health
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- 25 NovembeR009 Meeting of the PCT Board to amye and develop the
revised approach.

Our me orderstasdiy from the Information Day was that potentially the full
range of community services listed on the PCT-sibwould be open to tender, to
an approximate value of some £25 million periannThat list of services is
reproduced at Annex Bhe minutes of the 25 November PCT Board meeting are in
the public domain and are attached as Annex C.

Webelieve speci fically, thaoflimtmgthePCTO6s decl ar e
procurement process fpublic sector) NHS organisations breaches the PRCC
conduct provisioné the following respects:

e Principle No 1 st-alasedinical bervites dind @woddr e at e wo
cl ass NHS, commi ssioners must commi SSsSi on

In our viewthe decision(which wasapparery taken on the basis of guidance

relating tothe Departmentof HealbhB pr ef er r ed ptoexcludeladlr 60 pol i cy
independent sector providers, makes it impossible for the Commissioner to

demonstrate thatasonable steps are being taken to establish who the best providers

are for these servicels follows that there can be no assurance that patients will

receive the highest quality care or that the taxpayer will receive the best value for

money.

o Moreover, Rul e 3 requires that APCT provider
these competition rules in the same manner as any other provider and be
managed on equal terms to other provider

It seems to us that this instance, far from being managed on etprahs to other

providers, the PCTO6s provider services hav
highly favourable termdvioreover this has the effect of imposing an insuperable
Abarrier to entryo for independent sector |

o Principle No 4 states & Commissioners and providers should foster patient
choice.

However by restricting this tender process to NHS organisations, the P&Joisn
breach of this Principle, in that its actions vaiditively restrict patient choice both in
respect of typesf service provider and potentially different levels of quality.

. Further to this, Rul e 4. 4
| u

says, Acommi s
restrict choice via coll i ve

S behaviour
We would contend that the decision by the PCT to aittisway (a) amounts to

collusive behaviour with its own provider arms and (b) even if that is not deemed to

be the case, amounts to an action which will restrict choice.

The NHS Partners Network therefore invites the CCRilothatthe approach seub
in the letter from NHS Great Yarmouth and Waveisag contravention of the



NHS Partners Network

Principles and Rules for Cooperatidiie believe that this referralsohas system
wide implications for the conduct of PCTs in adhering to the PR@LCrfor the
confidenceof independent sector providers that they will be afforded fair and non
discriminatory opportunities to engage with the NHS market.

NHS Great Yarmouth and Waveney have been notified that we are lodging this
complaint and | am copying them this lettertlsat they are fully informed as to the
grounds.To the best of our knowledge no legal proceedings have been instituted in
respect of this matter.

All enquiries by the Panel relating to this complaint should in the first instance be
directed to me at theddress, phone aneheail contacts given in this letter. Where
necessary and appropriate NHSPN will seek further material from individual
members oassisthe Panein engagng directly with them.

Yours sincerely,

David Worskett
Director, NHS Partners Network
David.worskett@nhsconfed.org
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NHS

Great Yarmouth and Waveney

1 Common Lane North
Beccles

Suffolk

NR34 9BN

th 01502 719500
24" November 2009

Dear Michael
Transfer of Community Services i Update

As you know we have been planning to invite tenders for our Community Services,
currently delivered by the PCT6s own provider

We indicated at the Information Day on 5" October that we intended to issue the

Memorandum of Information and Pre-Qualification Questionnaire in October or

November. This has been slightly delayed owing to the issue of guidance by the

Department of Health (DH) in mid October regarding the 6 NHS as preferre;q
provider o

We have been in discussion with the DH and the Strategic Health Authority (SHA) to

clarify the implications for NHS GYWb6s planned
that the PCT will now only be able to accept bids from NHS organisations. The PCT

Board will meet on 25 November to consider the new guidance and to approve a

revised way forward.

In the light of guidance provided to the PCT, the PCT plans to proceed with the
procurement process as planned but limiting the pool of potential bidders to NHS
organisations whilst at the same time acknowledging that NHS organisations could
collaborate with independent or voluntary sector parties in arrangements where the
NHS body would take the prime role. The PCT would welcome such collaborations
where they would help to bring innovative ideas and approaches to the delivery of
community services.

Our vision of the new provider has therefore become an NHS organisation who is
able (either by itself or though a collaboration with others (whether NHS or non-NHS,
and whether from the independent or voluntary sectors)) to drive continuous
improvement, develop clinical pathways, provide innovative solutions and ensure
value for money.

We hope that the best available knowledge and experience from across all health
care sectors can be harnessed within the new scope of the procurement and

1

http://www.dh.gov.uk/en/Publicationsandstatistics/L ettersandcirculars/Dearcolleagueletters/DH_10
7126
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engaged to provide truly innovative community services which give the best service
for our patients.

We look forward to being able to update you following the Board meeting to confirm
the revised process and timescale.

We are also planning to a hold a further event for potential bidders on 9 December to
confirm the revised process, to highlight the opportunities for collaboration between
NHS bidders and other organisations and to provide further information about this
exciting opportunity and the GY&W Community Services included in it. Subject to
Board approval on 25 November, we may also be using this occasion to launch the
procurement process itself.

As an organisation which has already shown an interest, we are giving you prior

notice of this meeting so that you can put the date in your diary. We will send further
information after the PCT Board meeting.

[ ]

With best wishes

Dr Sushil Jathanna
Chief Executive



ANNEX B

List of Services provided by Great Yarmouth and Waveney Community Services arm
include: (from PCT website)

Admission Prevention and Rapid Response Services

Adult Speech and Language Therapy Services

Breastfeeding support

Chronic Fatigue Sydrome/ME services

Community Liaison Team (based withimetlocal James Paget Univerditgspital)
Continence Services

Contraceptive and Sexual Health Services (C.a.S.H.)

District Nursing

Health Visiting

Independent Living Services (Ocatpnal Therapy, wheelchairs and equipment for
people with disabilities)

Inpatient Services in community Hospitals
Lower urinary tract services

Minor Injury units (Halesworth and Beccles)
Nelson Medical Centre

Palliative Care

Physiotherap Services

Podiatry including access to Podiatric surgery
Prison Healthcaré HMP Blundeston

School Nurses (Waveney)

Specialist Nurses

Speech and Language Therapy for Children

Sure Start Lowestoft
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Great Yarmouth and Waveney

BOARD MEETING: 25 November 2009
REPORT OF: Peter Gosling, Project Director
SUBJECT: Community Services Transfer Project: Implications for Project

of recent DH guidance on the ‘NHS as Preferred Provider’

FOR: For decision

1. SUMMARY

Guidance that the NHS should be the preferred provider of services has been
issued by the Department of Health. NHS GYW has been advised that this
means that it cannot run an open procurement process for its Community
Services, but must restrict it to NHS bidders. The Project Board has considered
the alternative options and is submitting this paper with a recommendation for the
Board to make a decision.

2. KEY MESSAGES
e There are practical alternatives which would still allow the Board to achieve its
key objectives.

s The project can still be completed within the timetable agreed by the Board in
July 2009.

* Milestones within the Project will need some adjustment.

e Care needs to be taken over the communication of the revised approach to all
stakeholders, but particularly to those potential bidders who have already
shown an interest, especially those that attended the Information Day on 5
October.

o The PCT Board’s decision will need to be formally 'signed off’ by the SHA.

3. ACTION
The Project Board recommends that the NHS GYW Board:

o Proceed with the procurement process as planned but restrict the field of
bidders to NHS organisations only, whilst at the same time encouraging
(not requiring) bidding NHS organisations to sub-contract with other parties
who could bring innovative ideas and approaches to the delivery of
community services.

e Approve advertisement of the Community Services contract, subject to the
PCT receiving written support and approval for this course of action from
the SHA.

4. BACKGROUND
The Secretary of State for Health gave a speech to the King's Fund on 17
September 2009, in which he stated:

“With quality at its core, | think the NHS can finally move beyond the polarising
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debates of the last decade over private or public sector provision. Let me
begin with where | stand in this debate, and that is that the NHS is our
preferred provider. But it is the important job of the commissioner to test
whether these services provide best value and real quality.

Where a provider is not delivering quality — and the new accountability
information will more readily demonstrate that — we will set out a clearer
process that will provide an opportunity for existing providers to improve
before opening up to new potential providers. This is fair to all as it means
everyone knows where they stand and services stand or fall on the quality
they provide.”

On 13 October the NHS Chief Executive, David Nicholson, wrote to all SHA and
PCT Chief Executives highlighting the core principles commissioners are
expected to follow when engaging with NHS providers and illustrating how they
might be applied in practice with a number of scenarios.? Further guidance was
promised.

A briefing note regarding this letter was circulated to Board members in the week
commencing 19 October.

The Chief Executive has had discussions with Bob Ricketts, DH, and Stephen
Dunn, Director of Strategy, NHS EoE to determine what the guidance means for
NHS GYW'’s plan to commence an open procurement process in the very near
future to find a new provider to whom to transfer the PCT's Community Services.
The DH was very clear that NHS GYW would not now be allowed to proceed with
an open procurement process. A letter was sent to the SHA outlining the proposal
being put forward in this paper. The SHA response was supportive of this
approach.

The Chief Executive has also spoken to Annette Howlett, Chair of the local Co-
operation and Competition Panel, who is seeking further information herself in
order to determine the advice the Panel could offer to the PCT.

The Board therefore needs to consider what different course of action the PCT
should now pursue.

5. PROJECT OBJECTIVES
To recap, the Board will recall that the aims of the Project to transfer Community
Services to a provider organisation were to:

¢ enable the Commissioning arm of the PCT to focus on the commissioning of
services to World Class standards for the benefit of the PCT's population

¢ enable an organisation focused on the providing of first class community
services to lead the delivery of ‘Transformed Community Services’

+ achieve a safe and secure transfer of services and staff

! Andy Burnham's speech: http://iwww.dh.gov.uk/en/News/Speeches/DH 105366

2 David Nicholson’s letter:
http://Amww.dh.gov.uk/en/Publicationsandstatistics/Lettersandcirculars/Dearcolleagueletters/DH 10712
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