( > CO-OPERATION & COMPETITION PANEL

FOR NHS-FUNDED SERVICES

Acquisition of Bedfordshire and Luton Partnership NHS Trust

EXECUTIVE SUMMARY

1. The Cooperation and Competition Panel (CCP) has advised the Department of Health and
Monitor that the proposed acquisition of Bedfordshire and Luton Partnership NHS Trust (BLPT)
by South Essex Partnership University NHS FT (SEPT) is consistent with the merger provisions of
the Principles and Rules of Cooperation and Competition (Principles and Rules).

2. As a result of this transaction BLPT' assets will be transferred to SEPT and BLPT will be
dissolved. A new commissioning contract for the provision of mental health services in
Bedfordshire and Luton is to be entered into between SEPT and the commissioners NHS
Bedfordshire and NHS Luton.

3. We find that the proposed acquisition of BLPT by SEPT (or by any one of the other three bidders
for BLPT) would not adversely affect choice and competition in the Bedfordshire and Luton area
once current contracts expire, as there is a range of potential and credible bidders in the area
that should ensure high quality standards of care and value for money.

4. We considered whether the transaction would result in the commissioners having less ability to
switch to alternative service providers in the future as a result of SEPT gaining control over
assets key for the delivery of mental health services in Bedfordshire and Luton. It is our view that
if BLPT had not been acquired by SEPT, it is more likely than not that it would have been
acquired by one of the other NHS Foundation Trusts which submitted a bid for it, and that more
generally, it is government policy for all NHS Trusts to achieve Foundation Trust status.
Accordingly, against this background, we did not think that the acquisition of those assets by
SEPT raised concerns that are specific to this purchaser.

5. Given that we have found that the proposed acquisition of BLPT by SEPT will not give rise to an
adverse effect on patients or taxpayers as a result of a loss of choice or competition, we have
not evaluated in any detail the patient and taxpayer benefits that we were told would accrue as
a result of the transaction.

PARTIES

6. BLPT provides a variety of mental health services, learning disabilities services and social care to
a population of approximately 600,000 in Bedfordshire and Luton.! A list of the mental health
services provided by BLPT is provided in Appendix 1. BLPT was formed in April 2005, integrating
services previously provided by the Bedfordshire and Luton Community NHS Trust, Bedfordshire

! The Principles and Rules for Cooperation and Competition apply to NHS-funded services to patients. The social care services provided by
BLPT are funded by 1l ocal authorities and not the NH&aminddinese ser vi
the course of our merger inquiry.



County Council and Luton Borough Council. In the financial year 2008/09 BLPT has had total
income of slightly more than £76 million of which around 87% was derived from PCTs, 3% from
NHS FTs and 10% from local authorities. Of this income BLPT retained a surplus of £0.75 million
after depreciation, interest and public dividend capital (PDC) dividend. BLPT owned tangible
fixed assets of almost £48 million as at 1 April 2009.

7. Four bidders were shortlisted to purchase BLPT as part of a sales process conducted by East of
England Strategic Health Authority (SHA). These were:

i Hertfordshire Partnership NHS FT (HERTS)

i. SEPT

iii. Camden and Islington NHS FT (in a strategic alliance with the Tavistock and Portman NHS
FT)

iv. Cambridgeshire and Peterborough NHS FT (in partnership with South London and
Maudsley NHS FT)

8. On 16 September 2009 the East of England Project Board recommended SEPT as the preferred
bidder. HERTS was selected as a reserve bidder.

e SEPT provides health and social care services for people with mental health problems and
learning disabilities. The Trust covers a population of approximately 715,000 in south Essex,
and also delivers forensic mental health services throughout Essex. The Trust had income of
£114.3 million in 2008/09, which was principally derived from local PCTs.

e HERTS provides a range of mental health and social care, substance misuse and learning
disability services. The Trust principally provides services within Hertfordshire, although
some services extend to London and beyond. The Trust had an income of £188.5 million in
2008/009.

TRANSACTION

9. 1In 2006 BLPT embarked on a process to achieve NHS FT status. During that process a number of
issues were identified that needed to be addressed before NHS FT status could be achieved.
These included improvements in clinical governance, estates development and long-term
viability. In January 2009, the BLPT board resolved that it would be unable to resolve these
issues and submit an NHS FT application by the target date of December 2009.2

10. We understand that there have historically been some concerns relating to BL P T’ s clinic
performance. The Care Quality Commission rated BLPT for 2008/09 as “Fair” a Rag” “i n
relation to Quality of Services and Quality of Financial Management.®> We were told by East of
England SHA that BLPT continues to be non-compliant with four core standards, as assessed by
the Care Quality Commission.* We have been told by East of England SHA that a successful

2The target date was set by East of England SHA for its region.

*I'n 2008/ 09 24.6 per cent of mental heal t h devenpertestofmentalédalthed a “Fair
trusts received a “Fair "agrearteinng (fnoor m@ualailt yh ecafl thi narucsitasl rMarei ved
criteria).

* These four core standards are infection control, mandatory training, accessible information and privacy and dignity. Further information

on the ratings is available on the Care Quality Commission web site:
www.2009ratings.cqc.org.uk/findcareservices/informationabouthealthcareservices/overallperformance.cfm.

2|Page


http://www.2009ratings.cqc.org.uk/findcareservices/informationabouthealthcareservices/overallperformance.cfm

acquirer would be required to implement fundamental changes across the organisation in order
to address these key concerns.

11. Despite the clinical issues, the merger was not the only solution that had been evaluated before
the proposed acquisition was decided upon. The boards of BLPT and the East of England SHA
considered a number of different options for BLPT, including various forms of merger with
another organisation, setting up a franchise arrangement, establishing a social enterprise and
the status quo. To address both the clinical issues and comply with Department of Health policy
that all NHS Trusts become NHS FTs by December 2010 it was ultimately decided that BLPT
merging with an NHS FT was the preferred solution for securing a sustainable future for BLPT
and the provision of high quality mental health and social care services to local communities in
the area.

12. On 7 April 2009, the East of England SHA and BLPT announced that they were seeking
expressions of interest from parties wishing to acquire BLPT. On 10 July 2009 the East of England
SHA announced that four bidders (2 with bidding partners) had been successfully shortlisted.
They are listed in paragraph 7 above. The ITT was issued to those parties on 13 July 2009.
Responses were received on 24 August 2009. The recommendation of SEPT as the preferred
bidder and HERTS as a reserve bidder was approved by the East of England SHA Board on
24 September, following approval by NHS Luton, NHS Bedfordshire, Central Bedfordshire
Borough Council and Luton Borough Council.

13. It is proposed that a transaction agreement for the transfer of BLPT and its estate will be signed
in November 2009. Following the signing of this agreement the acquiring NHS FT will be obliged
to complete the acquisition of BLPT, subject to the Secretary of State making a transfer order
and passing a dissolution order on 31 March 2010.

14. A new commissioning contract in the form of the National Standard Contract for mental health
services is to be entered into between the successful bidder and NHS Bedfordshire and NHS
Luton. This will be for a term of three years with an option to extend for a further two years and
subject to a 12 month notice period.” It is intended that it will be signed on the same date as the
transaction agreement.

15. In addition, we have been told that a property protocol will be agreed between BLPT, the
successful acquirer of BLPT and the commissioners (NHS Bedfordshire, NHS Luton, Bedford
Borough Council, Luton Borough Council and Central Bedfordshire Council), which is intended to

(72}

grant the commissioners some influence over the estate used for services following BLP T
transfer to the successful bidder. We have seen a draft of the property protocol, which is
described in more detail in paragraph 61.

*The current default term for isélyéhdyeass. exi sting commi ssioning contra
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JURISDICTION

16. The CCP considers the sale of BLPT to any one of the four bidders would be a merger because
under the Principles and Rules two organisations that are independent of each other (ie BLPT
and the successful bidder) would come under common control.

17. Following notification of the merger to the CCP in February 2009, the CCP decided that sale of
BLPT met the CCP's acceptance criteria for a m

i.  the transaction falls within the scope of Principle 9 of the Principles and Rules;

ii.  the CCPis the most appropriate body to consider this matter;

iii. BLPT and the four bidders had made available the relevant and applicable information
on the case to the CCP; and

iv.  the combined turnover of BLPT and each of the four bidders exceeds the relevant
threshold of £35 million.

18. The CCP accepted the case on 10 July 2009, published a notice to this effect on its website on
that date, and invited submissions by interested individuals and organisations. On 17 August
2009 the CCP suspended its inquiry pending the receipt of further information from the parties.
The inquiry was re-started on 26 August 2009 and Phase 1 was completed on 18 September
2009. At the conclusion of Phase 1 the CCP decided that there were outstanding concerns that
needed more detailed consideration: namely whether the barriers to entry faced by potential
service providers in the future would increase as a result of this merger and have the effect of
limiting competition. After this decision the more detailed consideration in Phase 2 began and
the deadline for Phase 2 ends on 11 January 2010.

19. The CCP' s r evi ew daasfadviteland secorhnieddatisnalic relationro, it, fal n
within the broader regulatory framework overseen by Monitor, the independent regulator of

NHS FTs. Moni tor wi || consider the CCP’s adv
preferred bidders(s) an d , if necessary, may require the pre
recommendations in accordance with the compliance framework for NHS FTs. The Department

of Heal t h will also receive the CCP's advice

context of approving the statutory dissolution of BLPT as an NHS Trust and statutory transfer of
assets to the successful acquirer of BLPT.

20. In considering this transaction as a merger, having regard to Principle 9, the CCP has not
considered whether the award to one of the four bidders of the commissioning contract
complies with Principles 1 and 3 (which concern commissioning services from the best providers
and transparent and non-discriminatory commissioning and procurement) or with the PCT
Procurement Guide.® Procurement questions are for consideration by the CCP only on appeal
from SHASs’ di spute resolution processes pursua

21.Also consi stent wi th t he CCP’ s t er ms of refer e
appropriateness of each of the bidders as an acquirer of BLPT other than in terms of the impact
of the merger on patient choice and competition. Responsibility for choosing the bidder best

6 Department of Health, PCT Procurement Guide for Health Services, May 2008.
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placed to meet patient needs rests with East of England SHA. Responsibility for monitoring and
regulating the quality of services following the sale of BLPT resides with NHS Bedfordshire, NHS
Luton, East of England SHA and the Care Quality Commission. NHS FTs are also required by
Monitor, through their terms of Authorisation, to operate effectively, efficiently and
economically to meet healthcare targets and national standards.

FRAMEWORK FOR MERGER ASSESSMENT

22. The framework that the CCP uses to assess mergers between healthcare providers is set out in
the Principles adaftint&itnhhegergudalides t he CCP’

23. The relevant provision of the Principles and Rules is Principle 9:
Mergers, acquisitions, de-mergers and joint ventures are acceptable and permissible when demonstrated to be in
patient and t axpay keresemainbsefficient chaicé and censpétiion @ endure thigh quality
standards of care and value for money.

24, The CCP’'s draft i nt e raicont-bangfitfrgneework outhechssebsinente s s et
of mergers under this Principle.” That is, where a merger may give rise to detriment, (or cost) to
patients or taxpayers as a result of a loss of choice or competition, then these will be weighed up
against any benefits to patients or taxpayers that may arise from the merger. From this analysis
the CCP will determine whether the proposed transaction is likely to result in a net benefit to
patients and taxpayers.®

25. Consistent with this framework, this report provides:
e an assessment of the costs to patients and/or taxpayers that may arise from the proposed
merger;
e adiscussion of the benefits to patients and/or taxpayers that may arise from the proposed
merger; and
e aconclusion that weighs up the expected costs and benefits.

DEVELOPMENT OF PATIENT CHOICE AND COMPETITION IN MENTAL HEALTH SERVICES

26. The following paragraphs set out the broader context in which the proposed acquisition of BLPT
by one of the four bidders is taking place in terms of the development of choice and competition
in mental health services. This is important as our assessment needs to consider the impact of
the merger on both patient choice and competition currently, and the impact on the capacity for
choice and competition to develop in the future.

27. Since 2000, a series of reforms to the NHS have sought to strengthen patient choice, particularly
in acute elective care, with the aim of creating stronger incentives for providers to improve
access to services and the quality of care. Most recently, the NHS Constitution, which was

7 A merger might give rise to costs to patients and taxpayers if it diminishes patient and commissioner choice and competition. As set out
in the Framework for Managing Choice, Cooperation and Competjtitignt choice and competition in the NHS can be expected to
improve quality and safety in service provision, improve health and well-being, improve standards and reduce inequalities in access and
outcomes, lead to better informed patients, generate greater confidence in the NHS, and provide better value for money.

& Where the CCP finds that there are no costs to patients or taxpayers arising from a merger, it will not necessarily critically analyse patient
or taxpayer benefits ascribed to the merger by the merger parties.
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adopted in January 2009, f or madwkvyr, mentalshéalithi ne d p e
services have stood somewhat separate from the development of patient choice as there is no

requirement for PCTs to ensure patient choice for users of mental health services in England.’

The majority of mental health services continue t o be funded on a ‘blo
through the specification of “input s (such as
teams). This is in contrast to acute elective care services, for example, where the Payment by

Results (PbR) tariff facilitates patient choice by ensuring that hospitals are paid according to the

number of procedures that are carried out.™

28. While patient choice in mental health services is limited (and thus the ability of any merger to
reduce patient choice in mental health services is also limited), competition in mental health
services does take place through the competitive tendering of contracts to provide mental
health service by PCT commissioners. One example of this ist h e Depart ment of
Improving Access to Psychological Therapies (IAPT) programme.

29. Therefore, competitive tendering is the main driver of competition in mental health services,
although the introduction of a common tariff for mental health services may facilitate greater
patient choice in the coming years.

DEVELOPMENT OF PATIENT CHOICE AND COMPETITION IN MENTAL HEALTH SERVICES IN
BEDFORDSHIRE AND LUTON

30. NHS Bedfordshire and NHS Luton commission mental health services jointly, led by NHS
Bedfordshire. NHS Bedfordshire told us that they will decide which of their mental health
services to tender competitively in the coming years following a review of services that is now
taking place. They indicated to us that it is possible that a number of mental health services will
be tendered competitively in the next five years, but any final decision to competitively tender
will only be made after public consultation. Those services identified by NHS Bedfordshire are
IAPT (tender currently underway), community eating disorder services, some aspects of the care
pathway for offender mental health, and a joint service of autistic spectrum disorder and
Attention Deficit Hyperactivity Disorder.

31. NHS Luton told us that they are currently commissioning an IAPT service, but that they do not
expect to tender other mental health services until appropriate public consultation has been
undertaken. In the future NHS Luton does not have any firm plans to commission any mental
health services through competitive tendering. Their commissioning plans for 2009/10 include
development of a mental health promotion strategy, a review of dementia services, the

° The Primary Care Trusts (Choice of Secondary Care Provider) Directions 2009, with application from 1 April 2009, require primary care
trusts to ensure that patients have a choice of provider for their NHS care when referred for their first outpatient appointment with a
service led by a consultant. The Directions specify which services are covered by these arrangements, and which are not. Section 3(1)(d)
excludes mental health services from the duty to ensure person are offered choice of secondary care provider.

The Payment by Results (PbR) framework is a financial mechanism to support the movement of patients between providers (whether
NHS or private sector) and make the best use of existing capacity. Providers are paid, for a range of procedures, on the basis of patient
treatment volume at national fixed tariffs. This financial model offers providers a much more explicit incentive to attract patients than the
traditional block contracts. The Department of Health has stated (in a letter to all PCT, Mental Health Trust and NHS FT Chief Executives
dated 15 June 2009) that they intend to publish proposed national mental health PbR currencies (or rates) during 2009/10, so they are
available for use in 2010/11 (if there is a local agreement and capacity to do so). The currencies should be in common use and assisting to
establish local prices by 2011/12. It is expected that 2013/14 is the earliest possible date for a national tariff for mental health.
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development of the provider base and a review of access to services to promote the physical
health of mental health service users. In 2010/11 NHS Luton plans to reconfigure the provider
base for mental health services through a contracting or procurement process, consistent with
World Class Commissioning guidance, but until specific consultation has been undertaken will
not be in a position to specify if these will or will not be competitively tendered in the future.

32. The ITT for BLPT sets out that low secure services and learning disability services currently
provided by BLPT might be competitively tendered after March 2010, but the commissioners
told us they have no plans to initiate this until consultation is undertaken on the most
appropriate way to deliver these particular services. In the absence of specific consultation the
commissioners only anticipate that these services have potential to be tendered in the future.

33. From April 2010 some of the services provided by BLPT under contract to NHS Bedfordshire and
NHS Luton will be commissioned by the East of England Specialist Commissioning Group (the
SCG). This includes low secure and medium secure services for people needing mental health
and social care services."" The SCG is also responsible for commissioning a number of services
that are not currently provided by BLPT, and which will be unaffected by the merger.*

34. Taken together, this indicates that the following services might be competitively tendered in the
next five years in Bedfordshire and Luton (BLPT provides only some of these services):
e |APT (underway);
e learning disability services;
e community eating disorder services;
e offender mental health services;
e joint (Bedfordshire and Luton) service for autistic spectrum disorder and attention deficit
hyperactivity disorder; and
e dementia services.

35. There may also be scope for competitive tendering in the supply of low and medium secure
mental health services in Bedfordshire and Luton.

36. We note that the recently announced ‘' NHS as pr
on the extent of competitive tendering for mental health (and other health) services. We
understand that this policy does not preclude the possibility of competitive tendering for
services, but changes the point at which PCTs may use competitive tendering and possibly the
extent of independent sector participation in any such tender. As a result, in assessing mergers
under the Principles and Rules, the CCP will continue to examine the effect of a merger on both
patient choice and the effectiveness of future competitive tenders, while acknowledging that the
way in which competitive tendering may be used in the future could change as a result of this

policy.

" The SCG has been commissioning these services since April 2009 for all PCTs in the East of England other than NHS Bedfordshire and
NHS Luton, which currently commission these services themselves. The handover for the services being commissioned by the SCG has
been delayed by the transaction. [* ]

2 These services include personality disorder services, inpatient eating disorders, perinatal, deaf and gender identify services.
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ASSESSMENT OF MERGER COSTS

37. To assess the likely effect of the transaction on patients and taxpayers as a result of any loss of
choice or competition arising from this merger (ie the costs of the merger), this section:
e assesses the extent of competition in the supply of mental health services in Bedfordshire
and Luton, in the absence of the merger; and
e assesses the extent of any loss in competition in supply as a result of a merger between BLPT
and each of the four bidders.

38. Appendix 2 identifies the services and geographic area (ie the market or markets) in which the
merging parties compete (market definition). In our view, the relevant product market for
analysing this merger could be individual mental health services (eg eating disorders, forensic
secure services or electro convulsive therapy), or mental health services as a whole or, although
less likely, mental health services and other healthcare services, such as community services. The
relevant geographic market for analysing this merger is the Bedfordshire and Luton borough
areas.

39. As our assessment of the effect of this merger would not vary with our findings on market
definition, we do not consider it necessary to make a definitive finding as to the market that is
most appropriate for analysing the effects of the merger. For the purposes of explaining our
competitive assessment in the relevant sections of our report we refer to the market for mental
health services in Bedfordshire and Luton as the market being affected by this merger. However,
because there are some more specialist services supplied by mental health providers, including
BLPT, we also analysed the merger at the level of one or more individual mental health services,
in addition to a more aggregated analysis (see paragraphs 48 to 50).

Competition in mental health services in Bedfordshire and Luton

40. We analysed competition in Bedfordshire and Luton by identifying the providers likely to be
competitors to BLPT in competitive tenders for mental health contracts in the area. We also
identified providers who are likely to be the close competitors to BLPT in competitive tenders (ie
they are likely to submit the most credible bids for tenders in the area). We gathered
information from a number of sources including from the parties, other NHS providers of mental
health services, independent sector and third sector providers and PCTs in four SHA areas (East
of England, London, South Central and South East Coast). In the following paragraphs we discuss
our analysis of BLPT's competitors based on th

4. East of Engl andBBHA' s asmpet métédthe ppekencydf fveo N me n t
other NHS Trusts and NHS FT mental health trusts operating in and around Bedfordshire and
Luton. Those providers are Cambridgeshire and Peterborough NHS FT, HERTS, Northamptonshire
Healthcare NHS FT, Oxfordshire and Buckinghamshire Mental Health NHS FT and Barnet, Enfield
and Haringey Mental Health NHS Trust.

 Barnet, Enfield and Haringey Mental Health NHS Trust provide some services in parts of South Hertfordshire.
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42. Independent sector and third sector organisations are also active in the supply of mental health
services. Our analysis showed that a large number of third sector organisations have bid for
mental health service contracts as well as a smaller number of independent sector providers.
There were three bidders on average across all contracts that we looked at.'* These
organisations tend to specialise in the provision of certain services and, within specific service
categories, are competitors to NHS and NHS FT organisations. A number of respondents
identified independent sector and third sector competitors in the Bedfordshire and Luton area
including:

e Better Caring (learning disabilities);

e Crime Reduction Initiatives (drug and alcohol services);

e St Andrews (low and medium secure services);

e The Priory;

e Partnerships in Care;

e Restore, Bedfordshire and Luton Mind (mental health day services in Bedfordshire and
Luton); and

e Cygnet (low and medium secure services, psychiatric intensive care, child and adolescent
mental health services, borderline personality disorder and self harm, empowered
community rehabilitation, eating disorders,
detoxification, prison in-reach and assessment).

43. We asked 18 mental health trusts in the four SHA areas to tell us about their experience of
bidding for mental health services. The majority of the 13 trusts that responded said that they
only bid in their immediate area (that is, their own or neighbouring PCT areas). We also gathered
data from 25 PCTs which also showed that most NHS mental health organisations bid for
contracts in their own PCT areas and those adjacent to their own area. We found that where
contracts are awarded to an NHS body or NHS FT, they are awarded to a nearby (often
incumbent) organisation.

44. We also asked the 18 mental health trusts to tell us about their plans for the future and,
although they planned to bid further afield in the future, their immediate plans were limited to
their own SHA area or possibly slightly beyond.™

45. We were told by the bidders that their closest competitors for mental health services are other
NHS FTs providing mental health services in PCTs adjacent to their own, as well as some other
mental health trusts in other parts of their SHA. We were told that there are a number of
advantages to bidding in the immediate local area, including the ability to rely on the existing

1 We collected information from 25 PCTs in East of England, London, South Central, and South East Coast on their competitive tenders for
mental health services since January 2006. We found that 15 of these PCTs had, between them, competitively tendered 28 contracts
during that time. Five of these tenders were for IAPT contracts. On average, each PCT had tendered one service, but some PCTs had
tendered as many as four mental health services during that period.

> Nine of these respondents told us that they had, in the past, bid only for services in their own or neighbouring PCT areas. The others had
bid for services over a slightly wider geographic area. Four respondents told us that they expected in future to bid predominantly in their
immediate local area, seven said they would bid through the East of England and/or London areas (although some said they might bid
further afield for specialist services) and two said they would not be limited their SHA area or adjacent SHA areas in future.
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46.

47.

head office and management functions rather than incur significant costs by duplicating these
functions in new (non-adjacent) areas.®

Taken together, this evidence indicates that, in the near future, bids for mental health services in
Bedfordshire and Luton are most likely to come from those providers in the East of England SHA
area, and the strongest bidders are likely to be from BLPT and those organisations in
neighbouring PCTs, namely: Cambridgeshire and Peterborough NHS FT, HERTS (the reserve
bidder), Oxfordshire and Buckinghamshire NHS FT and Northamptonshire NHS FT." Some
specialist services are already provided by Barnet, Enfield and Haringey Mental Health Trust and
South London and Maudsley NHS FT in NHS Bedfordshire and NHS Luton areas as well as
neighbouring PCT areas (see paragraph 41). It seems likely that these organisations are also
credible bidders to provide some specialist services in Bedfordshire and Luton.

We expect that over time a growing number of bids will come from Trusts located in more
distant PCT areas, particularly since some Trusts such as SEPT (the preferred bidder), Camden
and Islington NHS FT, the Tavistock and Portman NHS FT, Norfolk and Waveney Mental Health
FT, North Essex Partnership FT and Suffolk Mental Health FT are already bidding for services
outside their immediate areas.

Competition for individual services

48.

49.

50.

We looked at potential bidders for the individual services that NHS Bedfordshire and NHS Luton
may decide to tender competitively in the next five years. The services identified as possible to
competitively tender were IAPT, community eating disorder service, offender mental health,
autistic spectrum disorder, joint with ADHD and dementia (see paragraph 34). The data we
gathered on each of these services showed that there were a number of service providers, in
addition to BLPT, that provide these services in the area and would be interested in bidding for
them if they were competitively tendered in the future.

We also looked at [" ]. We were told by the East of England specialist commissioning group that
there is excess capacity in the East of England and a large number of possible providers in the
region.

For all of these services we found that a number of organisations would be likely to bid for the
service, including NHS or NHS FT providers, as well as a number of IS and third sector providers
(see Appendix 3 for further details).

'8 We were told [" ] that whether or not they bid outside their immediate local area depends to some extent on the size of the contract.
For smaller (particularly non-acute) mental health services, they would not want to incur additional fixed costs required to duplicate some
of their head office functions (eg manager). They will consider bidding for smaller services only if a manager can easily travel to an area to
deal with any day-to-day issues. For larger services they would be prepared to incur additional fixed costs associated with replicating some
head office costs, but many of these contracts are commissioned jointly with the local council and it can be difficult to bid successfully for
a contract in an area where relationships with commissioners and councils are not already established (organisations were less likely to
have established relationships with commissioners outside of their immediate area or SHA). In addition, in their experience, most mental
health services contracts were not very significant.

YSome NHS organisations are |ikely to compete cl osefTheymightt h

be geographically close to one another or provide similarly high levels of service. Other organisations may be less close competitors to

each other, for example, representing a PCT'siblepfoiiderorttheotheoi c e
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Counterfactual

51. To assess the effect of the merger between BLPT and the preferred bidder (SEPT), we considered

what is likely to have happened in the absence of SEPT acquiring BLPT. As set out in paragraph 8,
HERTS has been identified as the next preferred bidder for BLPT. As a result, in the absence of a
merger with SEPT, we consider that the next most likely outcome is that BLPT would be sold to
HERTS. When considering HERTS to be the most likely outcome we assume, for the purposes of
our analysis, that any issues that HERTS might raise under the Principles and Rules, by being the
purchaser of BLPT, could be effectively remedied.

Impact of the proposed transaction on the number of bidders

52. We considered whether the transaction would have a significant impact on the number of

potential bidders for mental health services contracts. There are a number of mental health
services providers in the area and recent bidding data indicates that there are a large number of
potential bidders for mental health services contracts in Bedfordshire and Luton, including other
NHS organisations. As a result, we conclude that the loss of any potential competition between
BLPT and each of the four bidders (and the two partners of two of the bidders) to supply mental
health services as a result of the transaction would be unlikely to have a significant material
effect on the number of bidders for mental health services contracts, and competition for these
contracts.

Impact of the transaction on the loss of a close competitor

53. We also considered whether the transaction would lead to the loss of a particularly important

(or close) competitor to BLPT such that there would be an adverse impact on competition. In the
context of competitively tendered services, a merger may adversely affect patients and/or
taxpayers if the merging parties would often be the two most effective competitors bidding in a
competitive tender and if the next best alternative would be significantly less preferred than the
merging parties.”®

54. Two of the six bidding organisations are not located in PCTs neighbouring Bedfordshire and

Luton and we do not think that these providers are very close competitors to BLPT. These parties
are Camden and Islington NHS FT, the Tavistock and Portman NHS FT and, in view of the number
of other potential competitors to BLPT, we do not think that a merger with either of these
parties would give rise to detriment to patients and taxpayers through a reduction of patient
choice and competition.

55. Three of the six bidding organisations are currently providing mental health services in PCT areas

neighbouring Bedfordshire and Luton and are, in our view, close competitors to BLPT." These
parties are HERTS, Cambridgeshire and Peterborough NHS FT, and South London and Maudsley
NHS FT.%° We also think that SEPT is a close competitor to BLPT, based on its behaviour bidding
outside its PCT area and SHA area and its plans to bid over a wide geographic area in future.

'8 Where it is difficult for other providers to enter or reposition their services to compete more effectively with the merged parties then it

is also likely that a merger will adversely affect patients and/or taxpayers.

YInthi s context, a ‘close competitor’ against 8LPTdf @ dorppetitive tendear was hbld t
? We note the relatively small number of services commissioned from South London and Maudsley NHS FT are for specialist services
which may affect the extent to which they are a close competitor.
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57.

58.

59.

A merger of BLPT with any one of these parties would remove a close competitor to BLPT (see
paragraph 47). However, in our view the merged entity (ie BLPT merged with any of these close
competitors) will face competition from at least five other NHS organisations that are currently
providing mental health services in PCT areas in and around Bedfordshire and Luton.?! This is
also the same competitive outcome we would expect under the counterfactual. We consider
that in the future it is likely that the merged entity will also face competition from NHS and other
organisations based further afield.

We have considered whether ownership by an incumbent organisation, of the property used for
the provision of care in a local area, can be a barrier to entry that can reduce the scope for the
commissioners to switch provider.”? In this scenario an alternative service provider without
access to key properties could incur significantly higher property costs than the incumbent
provider as services need to be provided from an alternative location. Accordingly, the
incumbent provider may have a significant advantage in any future bidding process that is not
derived from the quality or underlying efficiency of its operations. In that case, the incumbent
service provider has lower property costs than an entrant and accordingly an advantage in the
bidding process.”*> We discuss in detail how ownership by an incumbent provider can be a barrier
to entry in Appendix 4.

To assess whether we should have concerns in this area we, first, examined the extent to which
properties controlled by BLPT are essential to the delivery of services and, second, whether the
transaction would affect commissioners’
future.

BLPT occupies 40 separate properties when providing its services. We examined whether any of
these properties are key for the provision of mental health services in Bedfordshire and Luton by
asking the two commissioners of NHS-funded services, as well as BLPT and East of England SHA
for their views. These organisations all told us that some of the properties are key, although the
precise definition of ‘ k evyritd. We found that 15 of the properties are key. Of these
15 properties nine were purpose built (according to BLPT), five are based in hospitals and one is
a large health centre. Further details of this analysis are set out in Appendix 4.

' The degree of competition is likely to vary depending on the service being tendered, as some organisations specialise in the provision of
some services. In any event, we still consider there would be a number of credible competitors for the provision of mental health services
in Bedfordshire and Luton.

2 A number of interested parties expressed concerns to us regarding the ownership of properties and the scope for commissioners to
change providers.

% We understand that the commissioners purchase services from BLPT under a block contract. As there is no revenue attributable to
individual services and properties it is not possible for us to assess the magnitude of cost associated with the loss of control over the
property.
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60. The transaction includes the transfer, to the successful acquirer of BLPT, of the ownership or
control that BLPT has over all 40 properties (see paragraph 13).** We next considered whether
t he commi ssi 0n e rtise’'servieebprobided fyom then15 keyepnodeeties would
reduce as a result of the transaction.”

61. Where property is controlled by an NHS Trust, there are a number of provisions in the NHS Act
2006 which would allow the Secretary of State to direct or order the management of that
property.”® This means that if the commissioners required a particular property (or properties)
to be made available to a new provider it could be enforced by the Secretary of State. We note
that NHS FTs, unlike NHS Trusts, are not subject to directions from the Secretary of State, but are
instead subject to directions from Monitor through the terms of Authorisation. The terms of
Authorisation include provisions which permit Monitor to make directions in respect of
property, but this ability is circumscribed to certain situations, for example, where services are
described as mandatory Monitor can protect property required for the provision of those
services.

62. We consider that the power of direction held by Monitor, in respect of its ability to direct the
use of property held by NHS FTs, is less extensive than the power held by the Secretary of State
over property held by NHS Trusts. We next looked at the arrangements under which the estate is
proposed to transfer to the successful acquirer of BLPT.

63. We were told by East of England SHA that a Property Protocol will be agreed between BLPT, the
successful acquirer and the commissioners. We were told that this document is not intended to
be legally binding but is a compromise between the control of the assets that the commissioners
would like to have and the desire of the successful bidder to own and control the assets. In the
future, we were told, it could serve as a basis for the commissioners to have some input into the
use and function of particular assets as they relate to services that are commissioned. The draft
property protocol that we have seen also suggests that the successful bidder should recognise
any earlier investment that the commissioners have made into assets that the commissioners
may want to acquire from the successful bidder. In our view this document, which has no legal
force, does not address the concerns we have regarding the loss in control over the key
properties that may arise from this transaction.

64. We have evaluated the loss of control by commissioners over assets which we have identified
against the counterfactual set out in paragraph 51 (i.e. the next most likely outcome is that BLPT
would have been sold to HERTS, and we assume that any competition concerns raised by HERTS
could have been remedied). Accor di ngl vy, as a result of

** We considered whether or not the value the successful bidder pays for the BLPT property might create a barrier to entry. If the assets
are sold to the bidder at a preferential value, the merger could create an advantage for the incumbent compared to an entrant who would
have to pay the market rate to acquire or lease appropriate property. We were told by East of England SHA that the property transfer
would be settled by way of an increase in Public Dividend Capital (PDC) held by the successful bidder. PDC represents the outstanding
public debt of an NHS Trust or NHS FT and an annual dividend is paid to HM Treasury to reflect the cost of this capital amount. This would
be the same method of transfer for all bidders and we hold the view that this does not increase any barrier to entry as a result of the
method of transfer.

» We looked at the ownership of the 15 key properties and note that where the commissioners own buildings and/or land, we expect that
the commissioners will agree leases that terminate at the same time as the commissioning arrangements for the services provided from
these properties. When commissioning and leasing arrangements are aligned the commissioners have an increased ability to change
provider if necessary.

*® See section 8 and schedule 4, paragraph 14 of the NHS Act 2006.
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65.

transferred to an NHS Foundation Trust. We note that it is government policy that all NHS trusts
achieve NHS Foundation Trust status. In this context, there is no difference between the degree
of control commissioners have over property as a result of this transaction compared to the
situation of the counterfactual. Accordingly there is no detriment to patients or taxpayers arising
from a loss of patient choice or competition specific to this transaction.

While we note that failure of the commissioners to retain the properties (or greater control over
them) may represent a lost opportunity to create a more competitive future procurement
market for the services currently provided by BLPT, we welcome the request from the
Department of Health and Monitor that we conduct a study to examine whether current
national policy on NHS asset ownership has any effect on patient choice and competition (this
request is set out in Appendix 5). We look forward to receiving the terms of reference for that
study.

ASSESSMENT OF MERGER BENEFITS

66.

67.

68.

In assessing whether a proposed merger could be expected to give rise to an adverse effect on
patients and taxpayers, the CCP will have regard to any benefits to patients and taxpayers arising
from the merger. These benefits may take the form of higher quality services, a greater choice of
services or greater innovation in relation to such services. Such benefits must be expected to
accrue within a reasonable period from the merger and be unlikely to accrue without the
merger.

We asked each of the potential acquirers of BLPT to provide information on the expected
benefits of their merger. Broadly, the anticipated benefits can be grouped into five categories:
more efficient processes; economies of scope in purchasing goods; fixed cost savings;
investment in facilities; and, better care and cultural change. Given that we found there were no
relevant economic costs arising from the transaction, we have not needed to consider, in detail,
the benefits that were outlined to us.

We note in this case that the parties were not, in general, able to quantify the benefits arising
from economies of scope in purchasing and fixed cost savings. This would have made these
benefits more difficult to take account of if we had needed to do so. We would like to see better
guantification of these savings by the parties in future mergers that we analyse.

ADVICE AND RECOMMENDATIONS

69.

70.

In conclusion, we find that the proposed acquisition of BLPT by any one of the four bidders
would not adversely affect choice and competition in the Bedfordshire and Luton area as there is
a range of potential and credible alternative service providers in the area that should ensure
high quality care and value for money. During the course of our analysis SEPT was selected as
the preferred bidder and HERTS as reserve bidder.

We considered whether the transaction would result in the commissioners having less ability to
switch to alternative service providers in the future as a result of SEPT gaining control over
assets key for the delivery of mental health services in Bedfordshire and Luton. It is our view that
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if BLPT had not been acquired by SEPT, it is more likely than not that it would have been
acquired by one of the other NHS Foundation Trusts which submitted a bid for it, and that more
generally, it is government policy for all NHS Trusts to achieve Foundation Trust status.
Accordingly, against this background, we did not think that the acquisition of those assets by
SEPT raised concerns that are specific to this purchaser.

71. Based on these considerations, we advise that the proposed acquisition is consistent with the
merger provisions of the Principles and Rules and recommend that it be allowed to proceed.

72. We look forward to receiving the terms of reference from the Department of Health and
Monitor for a study of the link between property, cooperation and competition following the
identification of property related issues in this merger review.

18 November 2009
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Appendix 1

MENTAL HEALTH SERVICES PROVIDED BY BLPT
1. Inthis appendix we list the 65 mental health services that are provided by BLPT.

1) Complex Needs Team
2) Bedfordshire Core CAMH
3) Children Looked After Service
4) Early Intervention in Schools (covers TMHS, BIP, On-Track and Universal EIS Funding)
5) Luton Core CAMH
6) Paediatric Psychology
7) Primary Child Mental Health Worker Team
8) SCRIPT
9) Youth Offending Team Mental Health Worker
10) Young Persons Service
11) CLDT
12) Day Resource Centre
13) Clinical Psychology Service (aka Direct Access Psychology)
14) Diverse Cultures Team
15) Early Intervention (In Psychosis) Service
16) Eating Disorder Service
17) ECT (ElectroConvulsive Therapy) Service for Older People Mental Health Services
(OPMHS) and People of Working Age (POWA)
18) OPMHS - Inpatient Continuing Care Unit for Organic Mental lliness
19) Inpatient Detoxification Beds
20) Keats Ward, Weller Wing (excluding inpatient detox)
21) 105 London Road - Recovery Service (POWA)
22) OPMHS - Luton Community Mental Health Team
23) Luton and South Beds Crisis Resolution / Home Treatment Team
24) Luton East CMHT
25) Luton West CMHT
26) Luton Assertive Outreach Team
27) OPMHS - Mid Bedfordshire Community Mental Health Team
28) Mid Bedfordshire Community Mental Health Team
29) OPMHS - Milton Ward Inpatient Acute Assessment Unit for Organic Mental lliness
30) Oakley Court - acute care
31) Patient Benefits Team for People of Working Age - Inpatient Services
32) OPMHS - Poplars Ward Inpatient Acute Assessment Unit for Functional Mental lliness
33) Prison In Reach
34) Progress House - rehabilitation/recovery support and respite support
35) Renaissance Employment
36) Robin Pinto Unit - low security unit
37) Roshni Community Support Team
38) South Bedfordshire Assertive Outreach Team
39) OPMHS - South Bedfordshire Community Mental Health Team
40) Specialist Substance Misuse Services
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41) Intensive Support Team

42) Specialist Community Healthcare Team

43) The Willows - short stay residential assessment and treatment unit

44) Wood Lea Clinic - secure unit

45) Townsend Court - acute care unit

46) Whicello's wharf - POWA residential unit

47) 42 Kimbolton Road - women with serious mental health problem

48) ACE - employment support

49) Approved Mental Health Practitioners Service

50) Ashanti - services to African and Caribbean POWA with mental health problems
51) Barford Avenue Day Centre

52) Bedford Assertive Outreach Team

53) Bedford Crisis Resolution / Home Treatment Team

54) Bedford Community Mental Health Team - East

55) Bedford West Community Mental Health Team

56) OPMHS Beech Ward Inpatient Acute Assessment Unit for Organic Mental lliness
57) OPMHS Bedford Community Mental Health Team

58) Cedar House - support to those with an enduring mental health need

59) OPMHS Chaucer Ward - Inpatient Acute Assessment Unit for Functional Mental lliness
60) Community Development Workers Team

61) Community Forensic Team

62) Complex Needs Team

63) Prison In Reach Service

64) Forensic Community Mental Health Team

65) AMHP Service
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Appendix 2

MARKET DEFINITION

1. The most helpful way in which to assess the effect that a merger has on competition is by first
identifying (or defining) the markets in which competition between the merging parties takes
place. There are two dimensions to any market: a product dimension and a geographic
dimension. The following paragraphs discuss the products (or, more specifically, services in this
case) and the geographic area in which competition between the parties takes place.

2. A number of approaches have been employed by economists over the years to define markets in
which the effects of a transaction or behaviour can be assessed. In line with international best
practice, and consistent with our draft interim guidelines, the CCP uses the so-called
‘“hypothetical monopolist test wherever feasil
markets affected by a merger. The purpose of this test is to help identify a market, being a

service or group of services and a geographical area in which they are supplied and where
providers of those services compete with one another. It is within this market that the effects of
a merger can be assessed.

3. Under the hypothetical monopolist test, consideration is given to the extent to which consumers
(in this case, patients or commissioners) would respond if a hypothetical single provider of a
service (or group of services) were to offer a poorer quality (or higher priced) service (see
paragraph 4.23 of the CCP?”Ratietsroacbnimissiomets @ayi m mer
respond to lower quality (or higher prices in the case of commissioners) by using or
commissioning a smaller volume of the service in question and they may use or commission
other services or the same services from a provider in a different geographic area. When
defining the product market, consideration is given to the other services patients and
commissioners might use and when defining the geographic market, consideration is given to
the other geographic areas where patients and commissioners might access services.

4. Healthcare markets are different from other markets as a result of the role played by both
patients and commissioners, and we need to consider the responses of both when thinking
about alternative service providers for the purposes of identifying a market affected by a
merger. The capacity of patients or commissioners to access alternative service providers will be
affected by whether, for example, the any willing provider model or competitive tendering is
being used to supply services to patients.

5. In any merger, the services or geographic areas that are included in the market(s) identified as
being affected by the merger can have a material bearing on the assessment of the extent to
which choice and competition are affected by the merger. However, in other cases, particularly
those which do not raise concerns it may have no bearing at all. That is, the CCP would reach the
same conclusion that a merger did not give rise to a material adverse effect on patients or
taxpayers regardless of how it defined the markets affected by the merger. In these latter cases,
it will not usually be necessary for the CCP to reach a definitive conclusion on market definition,
and in consequence, the CCP may choose not to do so in these cases.

'We use the terms ‘product’ appendk. ‘service’ interchangeably in this
% Most services in the NHS are subject to fixed prices in the form of a tariff. In mental health services, however, there is no fixed tariff for
services, the cost of which (or price) is the subject of negotiation with the PCT.
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Product market
6. The services supplied by BLPT are set out in Appendix 1. The starting point for our consideration
of the relevant market(s) affected by this merger is the mental health services supplied by BLPT.

7. Inprinciple, the relevant product market(s) for our analysis might be:
e separate product markets for each mental health service (eg eating disorders, forensic
secure services, electro convulsive therapy etc); or
e asingle product market for all mental health services; or
e a product market that includes mental health services and other health services such as
acute services and/or community health services.

8. In this case, we believe that the effects of the merger would be the same regardless of whether
the relevant product market that is identified for the purpose of assessing competition is defined
as separate product markets for the supply of individual mental health services or a single
product market for the supply of all mental health services.? This is primarily due to the large
number of actual and possible mental health services providers in the area capable of providing
the services provided by BLPT either as a whole or individually (see paragraphs 40 to 47).
However, because there are some more specialist services supplied by mental health providers,
including BLPT, we also analysed the merger at the level of one or more individual mental health
services either in addition to a more aggregated analysis (see paragraphs 48 to 50).

9. We also considered the extent to which mental health service providers face competition from
care provided in other settings (eg providers of community care), and as a result, whether these
services should also be included in the same market as mental health services for the purpose of
assessing the effect on patient choice and competition arising from the merger. To do so, we
used the framework of the hypothetical monopolist test, focusing on how patients might
respond to changes in service quality from a position where only one mental health service
provider was available to them.” We note that we have not reached a definitive conclusion on
this point as it is not material to our findings in this case.

10. In theory, each mental health service can be thought of as consisting of two elements: the
treatment that is provided (eg a psychiatric treatment) and the setting for that treatment (eg
treatment in an inpatient facility or at a community mental health facility). If there is only one
mental health service provider available to a patient and a patient if dissatisfied with the service
they might, in principle, access the same treatment from somewhere else (eg in an acute setting
if this was available).” If a sufficient number of patients were to do so in response to a small but

® As it is usually the case that NHS mental health organisations supply the same core set of the community services, this might suggest that
they compete across a broad range of NHS services, with some possible exceptions for specialist services.

* The PCT as commissioner could respond to a small but significant change in quality by changing provider. However, this would require
them to facilitate entry of a new provider. We consider this to be more consistent with entry. The need for a PCT to contract with a new
service provider for that service provider to be in a position to offer services to patients also means that we do not consider supply-side
substitution (ie providers of care in non-community settings responding to a small but significant deterioration in quality by relatively
quickly starting to offer community mental health services in a community setting) to be possible at this stage.

® For simplicity this assumes that patients would not stop treatment altogether if they were dissatisfied with the quality of service in a
particular setting.
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significant reduction in service quality then the alternative service should be included in the
same product market as the mental health service in question.®

11. For a number of reasons, including the inconvenience to patients and the general unavailability
of treatments in alternative settings, we think that it is unlikely that patients would significantly
reduce their use of mental health services in response to a small but significant reduction in the
quality. On that basis, we think it is unlikely that the product market for individual mental health
services, or mental health services as a whole, includes, for example, the same or substitute
services provided in a community setting.

12. Given these considerations, we believe the relevant product market for a competitive analysis of
mental health services is the supply of individual mental health services or mental health
services as a whole. It is also possible, although less likely, that the relevant product market(s)
may also include other healthcare services, such as community services. However, as the effect
of the merger does not differ substantially between different possible definitions of the product
market we have not found it necessary to reach a conclusion on this point.

Geographic market
13. The second dimension to a market is its geography. That is the area over which suppliers
compete for patients. Candidate geographic markets for analysing this merger might, for
example, be:
i the Bedfordshire and Luton borough areas;
ii. Bedfordshire and Luton and adjacent areas (eg Bedfordshire and Luton and surrounding
boroughs, such as Milton Keynes, Cambridgeshire, Northamptonshire, Buckinghamshire,
East and North Hertfordshire); or
iii.  The East of England.

*This, in essence, is the ‘hypothetical monopolist’' test.
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Figure 1
East of England PCT boundaries
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14. For services provided by BLPT, residents of Bedfordshire and Luton do not currently have the
opportunity to choose alternative providers outside of Bedfordshire and Luton.’ This is because
it is their residential location that determines where they are eligible to access NHS-funded
mental health services. As a result, if there were to be a reduction in service quality from BLPT,
patients could not choose another from outside Bedfordshire and Luton. (This would only
change if NHS Bedfordshire and NHS Luton were to commission jointly community services with
other PCTs and thus enable patients within Bedfordshire and Luton to access services from
elsewhere.) As a result, the relevant geographic market for assessing the impact of the merger is
the Bedfordshire and Luton borough areas.

Findings on market definition

15. In summary, the relevant product market for analysing this merger may be individual mental
health services, or mental health services as a whole or, although less likely, mental health
services and other healthcare services, such as community services. The relevant geographic
market for analysing this merger is the Bedfordshire and Luton borough areas.

” A number of specialist services that are not provided by BLPT are provided out of area by South London and Maudsley Mental Health
Trust. Expenditure by BLPT's commissioners on theseesfremvices
BLPT. Ranked by value of activity commissioned by NHS Bedfordshire and NHS Luton in 2008-2009, these services are: affective disorders

(77%); behavioural disorders unit; adult ADHD; mental impairment evaluation and treatment service; chronic fatigue service; psychosis;

anxiety disorders residential unit; centre for anxiety disorders and trauma; neuropsychiatry and memory disorders clinic; brain injury; and
cognitive behavioural therapy.
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16. As our assessment of the effect of this merger would not vary with our findings on market
definition, we do not consider it necessary to identity precisely the market that is most
appropriate for analysing the effects of the merger. For the purposes of explaining our
competitive assessment in the relevant sections of our report we refer to the market for mental
health services in Bedfordshire and Luton as the market being affected by this merger. However,
because there are some more specialist services supplied by mental health providers, including
BLPT, we also analysed the merger at the level of one or more individual mental health services
either in addition to a more aggregated analysis (see paragraphs 48 to 50).
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HORIZONTAL EFFECTS FOR INDIVIDUAL SERVICES

1. This Appendi x describes our analysis of the |
commissioners may decide to tender competitively, after public consultation, in the next five
years. These were IAPT, community eating disorder service, offender mental health, autistic
spectrum disorder joint with ADHD and dementia (see paragraph 34). For each service we found
that a number of organisations would likely bid for the service, including NHS or NHS FT
providers, as well as a number of IS and third sector providers.

2. The data that we gathered showed that for IAPT services there were four bidders on average for
each contract tendered. A range of organisations other than NHS Trusts and NHS FTs have bid
for these services, including independent and third sector providers. Cygnet has also told us that
it would be interested in bidding for these services in the future.

3. Eating disorder services typically comprise both inpatient treatment, which is commissioned
regionally, and community services. ,iBftleT’ s con
and after public consultation, competitively tender community treatment of eating disorder
services. We understand that BLPT has only a very small community team for this service. We
also understand that a number of NHS organisations in East of England provide these services
and might be expected to bid in a competitive tender.

4. Offender mental health services include high secure, medium and low secure services. We
understand that offender mental health services are not necessarily core services that will be
provided by all NHS providers. A number of NHS organisations that we contacted told us that
they had in the past bid for various offender mental health services, and that they anticipate
bidding for these services in future.

5. Autistic spectrum disorder is a specialist service that has historically been a gap in provision.
Some NHS organisations in the East of England provide these services. A number of independent
sector providers are active in the provision of these services.

6. Although the new dementia strategy is leading to a different way of commissioning these
services, we understand that this is a core service that is provided by all NHS organisations." We
have information on one contract that was competitively tendered for services for older people
(including some dementia services). [" ] However, as these services are a core part of the
provision of NHS organisations we expect that there would be many bidders for these services
should BLPT’' s commi ssi on ertendedtigspathdvay. i n f ut ure t

7. [" 1 The SHA told us that they have conducted an audit of the supply of these services in the
East of England and found that is excess capacity in the East of England, and a large number of
possible providers in the region (including independent providers).

! Further details of the national dementia strategy can be found on the Department of Health web site:
www.dh.gov.uk/en/socialcare/deliveringadultsocialcare/olderpeople/nationaldementiastrategy/index.htm.
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Appendix 4

BLPT ESTATES

1. In this Appendix we present the evidence that we gathered to assess two issues regarding the

BLPT estates, namely:

e Whether and to what extent ownership by an incumbent provider of the property used for
the provision of care in a local area can be a barrier to entry that can reduce the scope for
commissioners to switch provider; and,

e Whether some of the properties used by BLPT are key to the provision of mental health
services in Bedfordshire and Luton, and if so, which properties those are.

2. We gathered evidence on these issues by seeking the views of the two commissioners of NHS-
funded services, as well as BLPT. We asked them whether, in their view, a provider other than
BLPT would need any of the 40 BLPT properties in order to provide the mental health care
services in Bedfordshire and Luton which are currently provided by BLPT.

3. We also asked them to tell us which of the BLPT properties are, in their view, specifically
designed for the provision of mental health services and whether, in relation to these properties,
a provider other than BLPT would incur significant costs if it had to provide services from other
premises or whether it could provide the same services out of different properties with relative
ease.

NHS Bedfordshire

4. NHS Bedfordshire told us that “in theory al/l
commissioners as they are part of the current and potential provision of mental health services
within Bedfordshire.” It told us that it would “have sig
current ment al health services if the 40 BLPT
that this might change in future as they plan to redesign services and move away from hospital
based care.

5 [II ]

6 [II ]

NHS Luton

7. NHS Luton told us that they had been very concerned that their ability to commission services
from alternative providers would be restricted if the BLPT properties were to transfer to
successful purchaser of BLPT. They explained that this would be problematic because they would
need to fund the alternative provider to obtain either the existing asset from the successful
bidder or otherwise obtain the asset (lease, build or buy).

8. They told us that as a general rule properties that have been purpose built are key estate assets
that are required for delivering the service in question. They also told us that some buildings
with an administrative function are essential when they are located with the clinical service
being provided.

9. NHS Luton referred us to a number of essential properties. [" ]
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BLPT

10. BLPT told us that in the Invitation to Tender (ITT) they identified 14 properties that are key to
the provision of mental health services in Bedfordshire and Luton. They told us that not all of
these 14 properties are owned by BLPT and not all are used for clinical services.

11. BLPT told us that ten properties had been built specifically for the provision of mental health
services.

CCP assessment

12. We analysed this information, taking the views of NHS Bedfordshire, NHS Luton and BLPT into
account, as well as the information provided on which of the properties were purpose built.
Table 1 summarises the views on which properties are key as well as the information we
collected on the ownership status of each property, whether it was purpose built or part of a
hospital as well as the service group and the care cluster group (based on information provided
by the commissioners). Table 1 shows, for each property under consideration, the view reached
by the CCP as to whether the property is key. We think that 15 BLPT properties are key, of which
nine were purpose built (according to BLPT) five are based in hospitals and one is a large health
centre.
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Table 1 BLPT properties key for the provision of mental health services in Bedfordshire and Luton

Property
Number

13

14

15

16

19

27

33

35

Property Name

Bromham Hospital,
Northampton Road,
Bromham

Oakley Court, Angel Close,
Luton

Whichellos Wharf, Linslade

Limetrees/Orchard Unit,
Calnwood Road, Luton

Calnwood Court, Luton

The Poplars, Townsend Court
(5 Houghton Road) Houghton
Regis

Twinwoods, Clapham
Hospital, Milton Road,
Clapham

Trend House, Dallow Road,
Luton

Florence Ball House and Day
Resource Centre, Bedford
Heath Village, Kimbolton
Road, Bedford

Weller Wing, Bedford
Hospital, Ampthill Road

Service Group Care Cluster Group (per

Services for
people with
learning
disability
Services for
people of
working age
Services for
people of
working age
Services for
people of
working age
Services for
people of
working age
Services for
people of
working age
Services for
children and
young people
Services for
children and
young people
Services for
people of
working age

Services for
people of
working age

Commissioners)

Low secure, inpatient

Inpatient

Inpatient unit -
rehab/continuing care

Low secure, PICU, CRHT,
CMHT and inpatient

Community mental health
team

Inpatient, acute inpatient
and CMHT

Children's LD service, Luton
and Bedfordshire and
specialist service
Paediatric psychology
based at Luton and
Dunstable hospital

Day care

Inpatient, CRHT, specialist
detox service,
rehab/continuing care

Ownership status

BLPT

BLPT

BLPT

BLPT

Leased by BLPT

BLPT

BLPT

Leased by BLPT

PCT own the land
and buildings. 10
year lease (with 3
year break
clause) will be
put in place with
successful bidder.
Owned by
Bedford Hospital.
Lease will be
agreed, likely
duration 3 years.

views on whether the property key

Purpose built

or hospital

Purpose built

Purpose built

Purpose built

Purpose built

Purpose built

Purpose built

Hospital

Hospital

Purpose built
(Day resource
centre only)

Hospital

NHS Bedfordshire

Key

Key

Key

Key

Key

Key

Key

Key

Key

Key

NHS Luton

Key

Key

Key

Key

Key

Key

Not key

Key

BLPT

Key

Key

Key

Key

Key

Key

Key

Not key

Key (Day
resource
centre only)

Key

Appendix 4

CCpP

Key

Key

Key

Key

Key

Key

Key

Key

Key (Day
resource
centre only)

Key
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36

37

38

39

40

Cedar House, Bedford Health
Village, Kimbolton Road,
Bedford

Fountains Court, Bedford
Health Village, Kimbolton
Road

Meadow Lodge, Steppingley
Hospital, Steppingley

Spring House, Biggleswade
Hospital, Potton Road,
Biggleswade

Dunstable Health Centre,
Dunstable

Services for
people of
working age

Services for
older people

Services for
people of
working age
Services for
people of
working age
Services for
children and
young people

Inpatient unit -
rehab/continuing care

Continuing care inpatient
unit

Community mental health
team

Community mental health
team

CAMHS Bedfordshire

PCT own the

land, BLPT leases
the buildings. 10
year lease will be
put in place with

successful bidder.

PCT own the
land, BLPT owns
the building. A
lease will be
agreed (between
BLPT and PCT?).
PCT own the land

PCT own the land

PCT owned

Purpose built

Purpose built

Hospital

Hospital

Not purpose
built

Key

Key

Key

Key

Key

Key

Key

Not key

Key

Not key

Not key

Not key

Appendix 4

Key

Key

Key

Key

Key
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Appendix 5

LETTER FROM MONITOR AND THE DEPARTMENT OF HEALTH
13 October 2009

Lord Patrick Carter

Chairman

Cooperation and Competition Panel
HM Treasury

1 Horse Guards Road

LONDON

SW1A 2HQ

Dear Patrick,
Acquisition of Bedfordshire and Luton Mental Health and Social Care Partnership NHS Trust

As Sponsors of the Co-operation and Competition Panel (CCP), the Department of Health and
Monitor note the CCP's decision to proceed to a
Bedfordshire and Luton Mental Health and Social Care Partnership NHS Trust (BLPT).

As we understand from your Decision to proceedto Phase2t he CCP’' s concerns in
transaction centre around ownership of property, and any barriers to entry for future alternative

providers of mental health services which may result from the ownership of property by the

successful acquirer of BLPT. Given that policy on NHS asset ownership for acute and mental health

providers is determined by the Department of Health and implemented by Monitor for NHS

foundation trusts, we considered that it would be helpful to write to you setting out the policy

framework that we consider to be relevant to this case.

The majority of acute and mental health services in the NHS are provided by NHS trusts and NHS

foundation trusts. Both types of organisations typically own the assets they use to deliver their

services. There are, however, important differences between NHS trusts and NHS foundation trusts

in their accountabilities, their ability to disrpy
surpluses.

Accountabilities

As you identify in your Decision to proceed to PhaseN&S trusts are subject to directions from the
Secretary of State under section 8 of the National Health Service Act 2006. This could theoretically
include directions in relation to the property of an NHS trust, including how proceeds from disposal
are to be dealt with. In practice, however, NHS trusts have been able to operate free from such
direction.

NHS foundation trusts are not subject to direction by the Secretary of State and are instead
accountable to their local communities through members and governors, to Monitor as their
regulator and ultimately to Parliament. Monitor imposes a number of regulatory requirements on
NHS foundation trusts through the terms of Authorisation. These requirements cover a range of
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issues including mandatory service provision, protected property and the Principles and Rules for
Cooperation and Competition.

Protected property

As part of the assessment process which Monitor conducts ahead of authorising NHS foundation
trusts, Monitor and the applicant NHS trust compile a list of the mandatory goods and services that
the trust must continue to provide to patients/service users. Upon authorisation, this list is included
in the NHS f ou ndfuthdrisation abdithe tsubt Easnot tesse tarpsovide these
services without the approval of Monitor. Any property which an NHS foundation trust requires to
provide the mandatory goods and services is protected, and the NHS foundation trust cannot
dispose of that property without the approval of Monitor. An NHS foundation trust maintains an
asset register of its protected property.

Retention of surpluses

Section 47 of the National Health Service Act 2006 gives NHS foundation trusts the power to do
anything which appears to be necessary or expedient for the purpose or in connection with its
functions. Although NHS trusts have a similar power, the key difference is that NHS foundation trusts
also have the specific power to invest money (section 46(4)). This power, in conjunction with the fact
that NHS foundation trusts are not required to break even, means that NHS foundation trusts can
retain the surpluses they make for reinvestment into patient care. This freedom is a key component
of the NHS foundation trust regime, and was specifically designed to incentivise NHS foundation
trusts to operate effectively, efficiently and economically, achieving the best possible outcomes for
patients and value for money for taxpayers. The freedom to retain surpluses also applies to property
transactions: when NHS foundation trusts dispose of their assets, they can retain any surpluses
resulting from such disposals for reinvestment into patient care.

Having described the differences between NHS trusts and NHS foundation trusts above, we
considered it may also be helpful to draw your attention to the Government policy that all NHS
trusts achieve NHS foundation trust status. The implication is that, regardless of the outcome of this
transaction, the assets of BLPT will in future be dealt with under the NHS foundation trust regime.

We hope you will find the information outlined above helpful in Phase 2 of your inquiry.

We are aware that this inquiry raises a number of questions in relation to the national policy on NHS
asset ownership. We therefore propose that the CCP conduct a study similar to the study on NHS

c ons ul t-aonttacsed hoursaorexamine whether current national policy restricts patient
choice and competition in any way. We will write to you separately setting out the terms of
reference for this study.

Yours sincerely

William Moyes Bob Ricketts
Executive Chairman Director of System Management & New Enterprise
Monitor Department of Health
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